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THE GREAT EXPERIMENT 


The Florida Bar is progressive. As a 
matter of fact, it has been throughout its 
25-year history. This year is no ex- 
ception with the advent of the “Florida 
Designation Plan.” 

Following a petition for rehearing, 
the Supreme Court of Florida handed 
down the final version of the plan on 
October 3, 1975. While many will agree 
that this plan is “the great experiment,” 
no one should assume that the de- 
velopment of this plan was hastily con- 
ceived or lightly treated by committees 
of The Florida Bar and the general 
membership, or lacking thorough na- 
tional research. 

As early as 1968 while Marshall M. 
Criser of Palm Beach was president of 
The Florida Bar, the first standing 
committee on “Specialization” was es- 
tablished with William H. Adams III of 
Jacksonville as chairman. For the past 
seven years the subject of specializa- 
tion, and now designation, was discus- 
sed in articles of The Florida Bar 
Journal, debated at annual meetings of 
the convention, and thousands of hours 
of lawyers’ time expended at dozens of 
committee meetings. William H. 
Shields of Ft. Myers, J. Rex Farrior, Jr., 
and now today Past President Earl B. 
Hadlow have taken the lead in de- 
veloping and implementing the Desig- 
nation Plan. They sincerely believe 
that this plan will augment the delivery 
of legal services to all Floridians while 
enhancing the professional skills of 
those members of The Florida Bar who 
do designate through their mandatory 
participation in continuing legal educa- 
tion courses in the areas of their desig- 
nated practice. 

Everyone is working to implement 
the program as expeditiously as possi- 
ble. Application forms for designation 
are being prepared and will be mailed 
to all members of The Florida Bar. Ob- 
viously, there are many policy deci- 
sions to be made by the Designation 
Coordinating Committee in many areas 
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where the plan is silent. Earlier this 
month the Board of Governors consid- 
ered policy recommendations of the 
committee. 

Yes, it is “the great experiment.” 
Florida lawyers have experimented 
with other major problems in the past, 
confronting these programs in a posi- 
tive and constructive manner so that 
problem areas could be identified and 
remedied promptly. Many who have 
opposed the plan, such as my good 
friend Julian R. Benjamin of Miami, 
have made a major contribution by 
making suggestions incorporated in the 
plan resulting in the best work product 
possible. The recent membership sur- 
vey indicates that possibly as many as 
75% of the membership of The Florida 
Bar will elect to designate one or more 
areas of practice. If this percentage 
proves correct, the headquarters staff 
must be ready and equipped to respond 
to not only the recordskeeping respon- 
sibilities but also supply high quality 
continuing legal education through our 
continuing legal education program, 
law school faculties, and outstanding 
legal educators wherever they may be 
found. 

With your help, patience and cooper- 
ation, the task will be done and done 
well. (Please see article about the De- 
signation Plan in the November issue 
of Florida Bar News.) 


ARE WE REALLY THAT BAD? 
“Greedy, unethical lawyers are an 
expensive luxury for which members of 
the public must pay and pay,” screams 
the MiamiHerald in its Sunday, Sep- 
tember 28, 1975, editorial entitled 
“Next Case: ‘Ethics and Discipline’.” 
It goes on to say that “the public must 
pay the skyrocketing insurance rates 
fostered by ambulance chasers, it must 
foot the higher medical bills brought 
about by the malpractice-suit racket.” 
To how much of these castigating ac- 
cusations must we plead guilty? Are 
lawyers causing automobile insurance 
rates to skyrocket? Baloney!! Have you 
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lately received a repair estimate of $150 
on a dented fender that was repaired for 
$50 just a year or two ago? 

The particular editorial was pub- 
lished on a Sunday following the week 
when President J. Rex Farrior, Jr., vis- 
ited the editorial staff of the Miami 
Herald. In his conference with these 
gentlemen he tried to point out the sin- 
cere efforts of The Florida Bar to com- 
bat and eliminate from the profession 
those few lawyers allegedly engaged in 
the unethical solicitation of personal in- 
jury suits. An assistant state attorney 
reported recently to the Board of Gov- 
ernors that in Dade County there may 
be 17 such lawyers under surveillance 
at this time. The Board has responded 
with a “task force” made up of rep- 
resentatives of The Florida Bar, state 
attorney's office, insurance industry 
and healing profession with the express 
purpose of remedying the problem as 
we are told it exists in Dade County. 
Substantial funds of The Florida Bar 
have been directed in support of this 
effort. 

We are not perfect, nor are the law 
enforcement agencies in Dade County 
in their effort to eliminate crime. As a 
professional organization we are devot- 
ing 21.58% of the dues dollar of Florida 
lawyers to our disciplinary program 
and will this year expend over $300,000 
in the effort to ensure for the public that 
only highly qualified, ethical persons 
engage in the active practice of law. 
The Herald prefers to ignore the fact 
that more disciplinary activity has oc- 
curred in the first six months of 1975 
than of all of 1974 in Florida. It ignores 
the fact that trial lawyers are providing 
an important public service in ensuring 
that medical techniques within the 
hospital are of the highest quality and 
the parent who takes his young son toa 
hospital for the removal of his wisdom 
teeth will not suffer the loss of this 
young person’s life through the gros- 
sest kind of negligence in the course of 
the operation. Or the trial lawyer who 
ensures for the air traveler ground con- 
trol operating procedures that ensure a 


safe flight in inclement weather and not 
an unexpected landing on the side of a 
mountain. 

We will not give up on our efforts to 
continue to improve our disciplinary 
program. We know too that we will 
never satisfy many editorial writers 
who repeatedly tar the legal profession 
with a broad brush and damn us for our 
few bad apples while overlooking the 
99% of the profession dedicated to serv- 
ing the public in a responsible manner 
and guaranteeing a society that con- 
tinues free and responsive to the indi- 
vidual rights of all of our people for the 
next 200 years. 


STEEL GOES UP! 

As this column is being prepared, the 
foundations have been completed and 
the steel girders are being put in place 
for the new Bar Center addition. It is 
exciting to view this construction and 
reflect back nine years when the origi- 
nal Bar Center building was under con- 
struction with its steel girders reaching 
for the sky. Though just a short time 
ago, we then had 8,750 members of The 
Florida Bar, while today the headquar- 
ters facility services 19,000 lawyers and 
judges. 

Special thanks go out to the 1,210 
members of The Florida Bar who have 
made a pledge to the Bar Center cam- 
paign. Of these, 325 are pledges from 
members of the Young Lawyers Sec- 
tion. Special thanks are also in order for 
the Real Property, Trial Lawyers, Tax 
and General Practice Sections who 
have made substantial financial con- 
tributions to the campaign. Lawyers’ 
Title Guaranty Fund, Florida Council 
of Bar Association Presidents, and Poe 
and Associates, Inc., have also made 
contributions. Local bar associations 
from Brevard, Florida Keys, Hills- 
borough, Miami Beach and Sarasota 
have all pledged $500 each. 

Our goal is in sight. We need to con- 
tinue working hard to reach it. Be a 
leader and mail your pledge card today! 


MARSHALL R. CASSEDY 
Executive Director 
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and genealogical chart. Please call collect. 
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Announcing EX LIBRIS [2:::::.| with that 
top law firm look of all Excelsior outfits plus 
a contemporary flair all its own. 


Padded cover, leather-grain vinyl, 24 K gold corporate 
name and self-enclosed design impress clients. 

Has same interior format as Black Beauty. Saves 
time, money and aggravation. 


Again Excelsior-Legal reshapes the look of legal thoroughness. 


Just as Black Beauty replaced an untidy pile of papers with the 
all-in-one corporate outfit in 1958, EX LIBRIS, Library Edition Corporate 
Outfit, improves on the binder and slipcase with a self-contained 
one-piece unit that speaks for your image. 


It’s as well-organized as a crack lawyer’s summation to the jury. 
Combines space-age modernity with the rich, private-library look of hand 
tooled, 24 K gold-stamped leather. Luxuriously soft to the touch, 

EX LIBRIS is all business when you or your client zip it open. 


The 20 custom printed stock certificates are 24 lb. rag bond, with 
full-page stubs for easy entry and legibility. The filler pages are 20 lb. 
rag bond, as are the optional printed minutes and by-laws, which 
look individually typed for easy matched fill-in. 


The optional printed minutes include: Subchapter S & IRS 1244 
(short form) plan . . . Medical/dental reimbursement plan . . . Annual 
and succeeding minutes . . . Worksheet for easy preparation . . . Sole 
or multiple incorporator . . . 13 specimen resolutions, notices, minutes, etc. 


~ The transfer ledger is ruled 
—— in blue and red on heavy ledger 
stock. The divider tabs are 
Self-enclosed. Dust-proof. Mylar-protected. Instructions 
Soft dded are clear and complete. And the 
Olt, pacded cover. reliable 24-hour shipment is 
Rich, mahogany-brown, leather-grain what you'd expect from the 
vinyl. oldest and biggest maker of 


24 K gold horizontal corporate name. 


(Easy to read without tilting head.) = by coupon or 
The King-sized D-shaped rings let pages lie _ picsl 
table flat, holds up to 50% more pages. pon SHIPMENT 


Quick-zip Velcro® closure. WITHIN 24 HOURS 


Heavy-duty binder board, chrome-plated 
metals and vinyl. Foldaway seal. Self-zipper pouch fits on rings. 


Builds up to a beautiful library. FREE SHIPMENT ON PRE-PAID ORDERS 


* EXCELSIOR-LEGAL Stationery Co., Inc., Dept. F115 
: 62 White St., New York, N. Y. 10013 
Please ship: 


EX LIBRIS No. 10, plain filler, $28.25 


0 No. 20, printed minutes & by-laws, $29.95 


0 No. 70, plain filler, $25.25 
O No. 80, printed minutes & by-laws, $27 


State of Year 


BLACK BEAUTY { 


(print corporate name exactly as on certificate of incorporation) 
(Certificate signed by President and 
: CUIRC 1244 complete 55 pg. set, $3.95 [] extra add’] certificates 15¢ ea. 


(Remittance herewith $ Ship COD. I will pay shipping costs. 


62 WHITE STREET, N.Y.C. 10013 = (212) 431-7000 


King-size 1-5/8” D-shaped rings holds more, Luxurious feel, pleated, turned edge simulate 
ated ie fat, protects holes from tears. finest hand craftsmanship. 
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Cunningham, Jr., sixteenth circuit; Donald H. 
Norman, seventeenth circuit; William F. 
Leonard, seventeenth circuit; S. Lindsey Hol- 
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J. B. Spence says the primary consideration in the mal- 
practice debate should be the welfare of the patient and 
protection of his legal rights 


Medical Malpractice Reform Act: Its Provisions and Con- 
stitutional Problems 

Duane Anderson and Marc Cooper give an overview of the 
act and caution that certain of its provisions may be uncon- 
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intent on ‘‘doing good”’ that they may be forgetting about 
fairness and justice 
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become more realistic in demands for restitution for medi- 
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OFFICIAL ORDER BLANK 
FLORIDA STATUTES 1975 


The Florida Statutes 1975 will be available for distribution early 
in January. The price is $39.00, including tax. This single price 
includes the basic three-volume set of the Florida Statutes 1975; 
the 1976 Supplement; and two editions of the pamphlet entitled 
*Digest of General Laws. These items will be mailed to you as they 
are available, postage prepaid. 


* A word of explanation is in order concerning the Digest of General Laws, referred to above. This 
self-covered pamphlet of approximately 45 pages, which is prepared and distributed as quickly 
as possible after each regular legislative session, can be of invaluable assistance to the users of 
the Florida Statutes. These are its principal features: 


1, Brief summaries of all general laws enacted during that session, in order 
of session law chapter numbers, This portion can be used as a tracing 
table to find the place in the Florida Statutes where each act of the 
Legislature will be codified. 


An alphabetical index to the general laws passed during that session. 
A Table of Session Law Chapter Numbers, from which it can be 


ascertained whether a specified bill was enacted into law and, if so, 
what chapter number was assigned by the Department of State. 


A tentative Table of Section Changes, which indicates the sections of 
= Florida Statutes which were dealt with during that session and in 
what way. 


Used in conjunction with the pamphlet laws or one of the session law services, the Digest will 
enable one to use his existing set of the Florida Statutes with only minimal inconvenience until 
the new edition (or Supplement) is received. 


CASH OR CHECK MUST ACCOMPANY ALL ORDERS. FLORIDA LAW DOES NOT PERMIT 
BILLING. 


If you are tax exempt, pay only $37.50 per set. 
If you are not tax exempt, pay $39.00 per set. 


Make check payable to: THE FLORIDA LEGISLATURE 
Return order blank to: Joint Legislative Management Committee 


Room 14, Holland Building 


Tallahassee, Florida 32304 
(cut along this line) 


NAME OF FIRM 


ADDRESS 


CITY 


*ZIP CODE 


ENCLOSED IS MY CHECK FOR $ FOR SETS OF THE FLORIDA 


STATUTES 1975, AND THE 1976 SUPPLEMENT. PLEASE MAIL TO THE ABOVE 
ADDRESS. 


no) 


*Note. --In order for you to receive the Digest of General Laws following the 1976 and 1977 sessions, it is essential 
that you provide your correct zip code number, 
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The Board of Governors 


Many attorneys, as well as the 
news media, often inquire about 
the Board of Governors, which is 
the elected representative body of 
The Florida Bar. I will attempt to 
answer briefly those questions 
which seem to be the most recur- 
rent. 

Composition of the Board. 
There are 31 members on the 
Board, representing each of the 20 
judicial circuits in Florida, with 
additional representation to the 
areas of greater lawyer popula- 
tion. Each representative serves a 
two-year term, with the terms 
staggered so that approximately 
one-half of the seats are up for 
election each year. 

Duties and Responsibilities. 
Pursuant to Article III of the 
Bylaws under the Integration 
Rule, the Board, acting as the gov- 
erning body of The Florida Bar, is 
vested with exclusive power to 
formulate, fix, determine and 
adopt matters of policy concern- 
ing the activities, affairs or organi- 
zation of The Florida Bar, subject 
only to any limitations imposed 
by the Integration Rule. The 
Board is further charged with the 
duty and responsibility of enforc- 
ing and carrying into effect the 
provisions of the Integration Rule 
in the accomplishment of the 
aims and purposes of The Florida 


ar. 

The Bylaws further require that 
the Board direct the manner in 
which all funds of The Florida Bar 
are disbursed and the purposes 
therefor, and further adopt and 
approve a budget for each fiscal 
year. The Budget Committee of 
The Florida Bar is charged with 
the presentation of a proposed 
budget to the Board for its ap- 
proval prior to the beginning of 
the fiscal year. Should it become 
necessary during the year to 
amend the budget, the Budget 
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Committee will present to the 
Board such proposals for ap- 
proval. In brief, the Board is 
charged with the total responsi- 
bility for the fiscal management of 
The Florida Bar. It is no small task 
to manage a budget, which for the 
fiscal year 1974-75 stands at over 
two million dollars. 

The Board's Role in Preventing 
the Unauthorized Practice of 
Law. Article XVI of the Integra- 
tion Rule requires that the Board 
establish at least one Unau- 
thorized Practice of Law Commit- 
tee in each judicial circuit, and a 
standing committee on Unau- 
thorized Practice of Law, which 
shall supervise and be respon- 
sible for each of the circuit com- 
mittees. Following the investiga- 
tion of a report of unauthorized 
practice of law by a circuit com- 
mittee, a report is made to the 
standing UPL Committee, which 
in turn makes its findings and re- 
commendations to the Board. The 
Board must then act upon such 
findings and determine whether 
litigation should be instituted in 
any of the reported cases. The 
Board is authorized to approve 
civil injunctive proceedings, indi- 
rect criminal contempt pro- 
ceedings, or a combination of 
both by the Integration Rule. 

Grievance and Disciplinary 
Matters. Article XI of the Integra- 
tion Rule assigns to the Board the 
responsibility of maintaining high 
ethical standards among all mem- 
bers, and directs it to supervise 
and conduct disciplinary pro- 
ceedings. Prior to final disposi- 
tion in the Supreme Court, the 
Board is charged with the ulti- 
mate responsibility over all disci- 
plinary proceedings, from initial 
investigation to the seeking of 
final Supreme Court action. Indi- 
vidual Board members play a 
further role in grievance pro- 


ceedings by acting as designated 
reviewers of those grievance pro- 
ceedings arising from the grie- 
vance committees in their cir- 
cuits. This duty of enforcing those 
standards which guide our pro- 
fessional conduct is probably the 
greatest responsibility placed 
upon your elected Board mem- 
bers. 

Initiating Legislation. The 
Florida Bar shall sponsor only 
such legislation as in the judg- 
ment of the Board is important to 
the legal profession or the ad- 
ministration of justice or is of great 
public interest. Before the Board 
considers legislative proposals, 
the Legislative Committee of The 
Florida Bar determines, often by 
holding hearings on proposed 
legislation, whether such meas- 
ure is within the legislative policy 
of The Florida Bar. Finally, the 
Board will select, usually follow- 
ing extensive debate at its meet- 
ings, which bills The Florida Bar 
will sponsor in the ensuing legis- 
lative session. 

What is Involved in Board 
Meetings? A great deal of hard 
work. Meetings of the Board of 
Governors, which are held in 
every odd-numbered month and 
last for three days, are consis- 
tently the most hard-working 
meetings with which I am famil- 
iar. During the month preceding a 
Board meeting, the members 
must become familiar with an 
agenda, together with accom- 
panying materials, of several 
hundred pages. From 9:00 in the 
morning until early evening the 
Board progresses through the ex- 
tensive agenda. 

Between meetings, in addition 
to becoming familiar with the up- 
coming agenda, each Board 
member must stay abreast of the 
activities of the committees to 
which he is liaison. Every Board 
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member is expected to report at 
each meeting on these commit- 
tees’ activities, often involving 
the presentation of a committee 
proposal to the Board. Further- 
more, as designated reviewer in 
grievance matters, the Board 
member must read the transcripts 
of the trial below and be prepared 
to present his recommendations 
to the full Board. 

As you can see, the time and 
hard work demanded of each 
Board member throughout the 
year are tremendous, but so too, 
are the satisfactions derived from 
serving the 19,000 plus member- 
ship of The Florida Bar. 

I am very proud of the dedica- 
tion of this year’s Board, and of 
their enthusiastic efforts to im- 
plement this year’s theme “The 
Year of the Florida Lawyer.” 

How Does One Become a 
Member of the Board? To be 
nominated as a representative on 
the Board of Governors, a written 
petition signed by not less than 
five active members of The 
Florida Bar in good standing in 
the judicial circuit to be rep- 
resented by the nominee must be 
filed with the executive director 
by February 15. The candidate 
receiving the majority of votes, 
determined by secret mail ballot 
sent to every member of the 
candidate’s judicial circuit, is 


elected to serve a two-year term, 
beginning at the close of the an- 
nual meeting of The Florida Bar. 
Although serving on the Board of 
Governors entails a great deal of 
work and expense, it is, and 
should be, considered a high 
honor. In some circuits, service as 
president of the local bar associa- 
tion is an unwritten prerequisite. 

One of the enduring involve- 
ments of service on the Board is 
the acquisition of close frendships 
and professional relationships 
with distinquished and dedicated 
lawyers throughout Florida. 

When speaking of the unselfish 
service of your Board representa- 
tive, it should be pointed out that 
all the expenses of attending 
Board and committee meetings 
are borne solely by the individual 
Board member, rather than by 
The Florida Bar. 

Hopefully, I have answered 
most of the questions which you 
may have had about the Board of 
Governors. To increase the effec- 
tiveness of the Board, the govern- 
ing body of The Florida Bar, you, 
the members, must communicate 
your ideas and concerns to your 
Board representative. Only in 
this way can the Bar truly repres- 
ent and serve the Florida lawyer. 


J. REx FARRIor, JR. 
President 


FLORIDA NORD 
BAR REVIEW COURSE 


Florida’s largest and most experienced Bar Review Course, featuring indi- 
vidual cassette lectures, live lectures near the site of each Florida Bar 
Examination (optional), comprehensive printed materials. 


Contract for Sale 
and Purchase 


Why use the approved form? 


The Florida Realtor-Attorney Accord 
recognizes that real estate brokers may 
complete printed forms for the sale of 
real property and encourages a stan- 
dard form. The form available from The 
Florida Bar is the jointly approved form 
adopted by The Florida Bar and the 
Florida Association of Realtors pur- 
suant to the accord. It serves the impor- 
tant function, through the standards 
printed on the back of the form, of pro- 
tecting the public from ambiguities 
and misunderstandings that have 
caused problems in the past. Although 
many similar contracts are in use, the 
approved contract is the best that 
could be devised for statewide use. 

The forms may be ordered from The 
Florida Bar as follows: 


e 1 pad of 50—$3 plus 12 cents sales 
tax plus 50 cents shipping. Total $3.62. 
e 2-9 pads of 50—$3 each plus 4% 
sales tax plus $1 shipping. 

e 10 or more pads of 50—$3 each plus 
4% sales tax, post paid. 

e Sets of 5 contracts with carbon in- 
serted, 50 sets—$10.50 plus 42 cents 
sales tax, post paid. Total—$10.92. 


Lawyer Information Services 
The Florida Bar 
Tallahassee, Florida 32304 


Cassettes for Florida Attorneys 


Specially prepared “nutshell” cassettes of the law for Florida attorneys. 


For details regarding the Course and/or cassettes for Florida attorneys, 


MELVIN NORD 


contact our national headquarters: Director 


NORD PUBLICATIONS, INC., 30555 SOUTHFIELD ROAD, SUITE 350, 
SOUTHFIELD, MICHIGAN 48076 PHONE (313) 645-9463 (Call Collect) 
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OPINION IN THE SUPREME COURT OF FLORIDA 
IN THE MATTER OF: 


THE FLORIDA BAR—PETITION TO AMEND THE INTEGRA- 
TION RULE CONCERNING THE DUES YEAR AND RELATED 


CHANGES. 


CASE NO. 47,804 
Opinion filed September 24, 1975 


Case of Original Jurisdiction—The Florida Bar 
J. Rex Farrior, Jr., Edward J. Atkins, James E. Cobb; and Norman A. 


PER CURIAM. 


This matter is betore us on pe- 
tition of The Florida Bar to 
amend Article VIII of the Inte- 
gration Rule relating to dues, Ar- 
ticle IX of the Integration Rule 
relating to budgets and Article 
VIII of the Bylaws relating to 
dues. 

The following amendments to 
the Integration Rule and the 
Bylaws proposed by The Florida 
Bar are approved: 

Integration Rule, Article VIII, 
DUES: 


1.On January 1, 1976, members of The 
Florida Bar shall pay six months dues in 
the amount of $37.50 as dues for the 
period January 1, 1976, through June 30, 
1976. On or before Janvarefeachyear 
July 1, 1976, and on or before July 1 of 
each year thereafter, every active 
member of The Florida Bar shall pay an- 
nual dues to The Florida Bar in such an 
amount as shall be set at an annual meet- 
ing, and shall also file with the executive 
director a statement setting forth his bus- 
iness and residential addresses and any 
other information that may be required 
by the Board of Governors, provided that 
at no annual meeting shall the dues be 
fixed at more than $75.00 per annum. 
2. When any member is in arrears in 
the payment of dues for ene-menth, 45 
days, the executive director shall send 
written notice by registered or certified 
mail to such member at his last business 
address. Within-9030 days after the post- 
ing of the notice, such member may pay 
his dues in full, together with a delin- 
quency charge of5-00$25. Upon failure 
to make these payments within the 96-30 
day period, he shall become a delinquent 
member, entitled to none of the 
privileges of membership in The Florida 
Bar, and shall not practice law in this 
state. He may thereafter reinstate this 
membership upon petition to and ap- 
proval by the Board of Governors and the 
payment of all fees and charges owing by 
him, including a reinstatement fee of 
$46.60 $50.00. 
3. Dues shall not be payable until 
Januarytetthe dues payment date next 


Faulkner, for The Florida Bar, Petitioner 


following date of admission to The 
Florida Bar. 


Integration Rule, Article IX, 
Paragraph 7 with present Para- 
graphs 7 through 12 to be re- 
numbered accordingly: 


7. ALTERNATIVE BUDGETS. When 
a dues increase is proposed by the Board 
of Governors subject to approval of the 
Court and the annual meeting, tentative 
and proposed budgets under the existing 
dues structure as well as alternative ten- 
tative and proposed budgets which shall 
apply if the dues increase is approved 
shall be prepared, considered and 
noticed as otherwise provided in this 
rule. 


Bylaws, Article VIII, DUES: 


SECTION 1. DUES. The annual dues 
provided for in Article VIII of the Inte- 
gration Rule as amended shall be paid at 
the headquarters office on or before 
senser—tstJuly Ist each year. Such an- 
nual dues shall be paid by every person 
admitted to practice law in Florida, ex- 
cept retired members, former members 
under disciplinary conviction and sen- 
tence, members adjudged insane or men- 
tally incompetent, and members who 
have resigned pursuant to the provisions 
of Section 3 of Article II of the Integra- 
tion Rule as amended. No person failing 
to make payment of his annual dues in 
compliance with Article VIII of the In- 
tegration Rule as amended shall engage 
in the practice of law, or be entitled to 
receive any of the privileges and benefits 
accorded to active members of The 
Florida Bar. Failure to receive notice or 
demand of payment of dues shall not re- 
lieve any person of the duty to comply 
with the requirements of the Integration 
Rule. The executive director shall issue 
to each member making payment of his 
dues an official membership card certify- 
ing that such member has paid annual 
dues for the current year, which mem- 
bership card shall be evidence that the 
person named therein is an active 
member of The Florida Bar in good 
standing. 


The proposal to amend Sec- 
tion 8, Article IX, Integration 
Rule of The Florida Bar, is ap- 


proved to read as follows: 


8. Amendment of the Budget. The 
Board of Governors, in their discretion 
from time to time, may amend the budget 
in order to provide funds for needed ex- 
penditures; provided, however, that the 
total of increases made in the items of the 
budget, including new items created by 
such amendments, shall not exceed-five- 
ten per cent of the total income of The 
Florida Bar for the current fiscal year as 
anticipated at the time of the amend- 
ment. If a proposed amendment shall 
cause the total of increases in items of the 
budget made by amendment to exceed 
such limitation, a hearing upon objec- 
tions to any item or items therein shall be 
held by the Board of Governors in like 
manner as that provided for the proposed 
budget. The executive director shall 
publish a notice in The Florida Bar Jour- 
nal or The Florida Bar News giving 
notice of a Board of Governors meeting to 
be held no earlier than the 15th day of the 
month succeeding the month in which 
the notice is published. Such notice shall 
contain the proposed amendment and 
shall advise that the proposed amend- 
ment shall become final unless written 
objections to any item or items therein 
shall be filed by members of The Florida 
Bar with the executive director on or be- 
fore the tenth day of the month following 
the month of publication. If the proposed 
amendment is adopted by the Board of 
Governors in whole or in part, the 
amendment of the budget shall be filed 
with the Supreme Court within the 
month following the month in which the 
amendment is adopted. 


provided, however, we construe 
the rule to authorize the varia- 
tion of line items within the 
budget but not to increase the 
total to the extent of any deficit 
financing. 

It is so ordered. 


ROBERTS and OVERTON, JJ.; 
and SMITH, District Judge and 
SHOLTS, Circuit Judge, Concur 
ENGLAND, J., Concurs in part 
and dissents in part with an opin- 
ion, with which ADKINS, C.]., 
Concurs 
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Plaintiff’ 


By J. B. SPENCE 


The trial lawyers of Florida are 
concerned, as any thoughtful citi- 
zen should be, with the current 
“crisis” in the insurance industry 
and the medical community con- 
cerning medical malpractice in- 
surance rates. This concern covers 
the entire spectrum of the current 
debate among the legal and medi- 
cal professions, the news media 
and the general public concern- 
ing medical malpractice claims, 
medical malpractice jury verdicts 
and medical malpractice insur- 
ance rates. 

The most thoughtful study of 
this problem was prepared by the 
Department of Health, Education 
& Welfare by a Special Commis- 
sion on Medical Malpractice. This 
Commission on Medical Mal- 
practice on January 16, 1973, pub- 
lished a 138-page report. The re- 
port was prepared at the cost of 
approximately $2 million and it 
contains an excellent, detailed 
and comprehensive study of the 
problem on a national basis. 

The Secretary's Commission on 
Medical Malpractice report shows 
the following: The insurance 
industry has indicated that 46% 
of all medical malpractice claims 
are meritorious. Half of the claim- 
ants who brought a claim in 1973 
received payment of less than 
$3,000. Less than one out of every 
hundred claims paid is for 
$1,000,000 or more and there are 
probably not more than seven 
such payments each year. A por- 
tion of the million dollar claims 


J. B. Spence, Miami, has served as 
chairman of the Medical Malpractice 
Committee of the Association of Trial 
Lawyers of America for the past four years. 
He is current chairman of a_ similar 
committee for the Academy of Florida Trial 
Lawyers. He is a former member of the 
Board of Governors of The Florida Bar. 
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were agreed to and voluntarily 
settled by the malpractice insur- 
ance carrier, the carrier admitting 
that it was a case of fault and that 
the damages were justified. In 
other cases in this category, the 
awards were approved by a jury 
and also approved by the appel- 
late courts. 

The Report of the Secretary’s 
Commission puts in perspective 
medical malpractice litigation in 
America by showing the follow- 
ing: 

“Despite the publicity result- 
ing from a few large malpractice 
cases, a medical malpractice inci- 
dent is a relatively rare event; 
claims are even rarer and jury tri- 
als are rarer still. 

In 1970, a malpractice incident 
was alleged or reported for one 
out of every 226,000 patient visits 
to doctors. 

Fewer than one court trial was 
held for every 10 claims closed in 
1970. 

Most doctors have never had a 
medical malpractice suit filed 
against them and those who have, 
have rarely been sued more than 
once. 


In 1970, 6.5 medical malprac- 
tice claim files were opened for 
every 100 active practitioners. 

A 10-year survey, from 1960 to 
1970, of the claims experience of 
2,045 physicians in Maryland in- 
dicated that 84 percent had not 
been sued, 14 percent were sued 
once, and 2 percent were sued 
more than once. 

Most hospitals, no matter how 
large, go through an entire year 
without having a single claim 
filed against them. 

Sixty-nine percent of 4,113 
hospitals surveyed from June 
1971 to June 1972 had not had a 


Looks at Malpractice Debate 


malpractice claim, 10 percent had 
one, and 21 percent had two or 
more. 

Most patients have never suf- 
fered a medical injury due to mal- 
practice and fewer still have made 
a claim alleging malpractice. 

If the average person lives 70 
years, he will have, based on 1970 
data, approximately 400 contacts 
as a patient with doctors and den- 
tists. The chances that he will 
assert a medical malpractice claim 
are one in 39,500.” 

However, since the 
Commission’s report there has 
been an increase in malpractice 
suits filed, and insurance carriers 
who write this coverage have 
greatly increased their rates. This 
caused the medical community 
and the carriers to overreact. Part 
of the reaction is as follows: 


Reactions to Doctors 

The insurance companies and 
the doctors in America are arguing 
today that medical malpractice 
cases should be abolished. The 
doctors and the insurance com- 
panies desire to take these cases 
out of the court system and allow 
them to be decided by some type 
of arbitration committee where 
the odds would lie in the insur- 
ance company’s favor and in the 
doctor’s favor. This is wrong; the 
doctors are not entitled to this 
type of immunity. They should be 
held responsible for their wrong- 
doings just as every other citizen 
is. Whenever you grant immunity 
from fault you breed irresponsi- 
bility. No responsibility leads to 
irresponsibility. The primary 
consideration should be the wel- 
fare of the patient and his legal 
rights should be protected. We 
should all strive for a fair system; 


3 
| 


PLAINTIFF’S LAWYER’S VIEW 


one that is fair to the patient and 
one that is fair to the medical 
community. Allowing the doctors 
to erect a wall of immunity is un- 
fair to their patients. 

There are many factors that ac- 
count for the present problem. 
Some of those factors’are as fol- 
lows: 

First of all there is a shortage of 
doctors. Secondly, more people 
can now afford good medical care 
and are going to the doctor and the 
hospital. We live in an age of 
specialization. Too few doctors 
develop a personal relationship 
with their patients, nor do they 
spend any time developing a rap- 
port. The doctor is too busy, too 
brief and too businesslike, and 
this creates an animosity that 
causes the patient when he is in- 
jured to seek relief in court. We 
need more doctors. We need for 
the doctors to take more time with 
their patients. 


The medical community has in- 
curred the wrath of the general 
public for the following reasons: 
They refuse to make housecalls as 
they did 20 years ago; they fail to 
keep abreast of the literature re- 
porting new progress’. in 
medicine; they fail to have 
follow-up care on patients re- 
cuperating. We see newspaper ar- 
ticles where a patient is charged 
$10,000 for a three-day medical 
bill; Medicare has been replete 
with charges of fraud and nursing 
homes are a national disgrace. All 
of these problems have damaged 
the image of the physician and are 
self-inflicted and justify criticism. 
There are many excellent and 
conscientious physicians. On the 
other hand there are also a 
number of doctors and hospitals 
who are sued repeatedly because 
of their failure to practice good 
medicine. The bad apples spoil 
the barrel. 

We should have more doctors, 
more medical schools, more 


paramedics, more nurses. We 
should have a program of national 
scholarships just as we have na- 
tional academies for the Army and 
the Navy and the Air Force. We 
should have national medical 
academies. This would relieve 
the shortage and congestion and 
allow the doctors to give better 
care. 

We must help develop an in- 
juries prevention program. We 
need statistics to investigate and 
analyze the frequency and cause 
of medical injuries, and we need a 
program to eliminate the major 
causes of medical injuries. 


Reaction to Insurors 

Another phase of the problem 
that needs detailed exploration 
has to do with the structure of the 
medical malpractice insurance 
companies. How fair are their 
rates? How were the rates deter- 
mined? 

Beyond question insurance 
rates are increasing in medical 
malpractice insurance as they are 
in every other type of insurance. 
Inflation affects insurance pre- 
miums just as it does the price of 
groceries, clothing or gas. Unfor- 
tunately, many of the insurance 
companies have invested their 
premium dollars in the stock mar- 
ket and in other investment port- 
folios which have, in turn, been 
affected by inflation and the re- 
cession. All of this has caused 
problems for the insurance car- 
riers. However, medical malprac- 
tice carriers don’t compete. One 
company will write the coverage 
for all of the doctors in one state. 
The policies should be available 
from competing companies so that 
the physicians and the hospitals 
would have the benefit of conpeti- 
tion. For years doctors were able 


to buy insurance for several 
hundred dollars a year at a time 
when doctors were making on the 
average of $25,000 a year. Today 


the same physicians have to pay 
from $10,000 to $20,000 or more a 
year for insurance protection. 
However, their incomes have also 
increased. Of course this cost, as 
all other medical costs, whether 
it’s operating a hospital or doing 
research, or supporting a medical 
school, is borne by the public. 


Contingency Fee System 

The insurance companies and 
the doctors who pay the insurance 
premiums would like to abolish 
the contingency fee system. The 
abolishment of the contingency 
fee would indeed abolish medical 
malpractice cases. This is true be- 
cause if the injured patient could 
not hire a lawyer, he could never 
win. However, the right of the in- 
jured person to seek representa- 
tion for his injuries should be re- 
tained. An injured person should 
have the same basic right to obtain 
counsel of his choosing as any 
other citizen. Abolishing the con- 
tingency fee would mean that 
only a wealthy person could re- 
tain a lawyer to handle his case. 
Abolishing the poor man’s key to 
the courthouse, i.e., the contin- 
gency fee, would preclude him 
from the right to present his claim. 
Actually the contingency fee is a 
matter that is private and personal 
to the injured patient and his 
lawyer and should be no more 
concern of the doctor than the fees 
that are paid by the insurance 
company to the insurance lawyer. 

The argument to abolish the 
contingency fee comes straight 
from the medical malpractice in- 
surance companies and their 
clients, the doctors. It is a strenu- 
ous effort to grant the medical 
community immunity from suits 
and a free ride for their medical 
carelessness. 

When discussing the contin- 
gency fee, it should be noted that 
the people who want to abolish or 
modify the contingency fee are: 1) 
the medical malpractice insur- 
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ance companies; and 2) the medi- 
cal community. Their reason for 
wanting this is to make this kind of 
litigation unattractive to the 
plaintiff's attorneys. As the Report 
of the Secretary's Commission on 
Medical Malpractice states, 
“*. .medical malpractice cases are 
among the most difficult to try. 
These usually take two to three 
times longer than other personal 
injury cases because of the com- 
plexity of the requisite expert 
medical testimony. .” Abolishing 
the contingency fee would enable 
only the wealthy the means with 
which to present their claims. All 
other claims would never be pro- 
cessed because of the plain 
economics of the matter. 

The medical community must 
clean its own house. This is some- 
thing that they are not doing now. 
There must be more peer review, 
more honest fact-finding studies, 
medical education must be up- 
dated, physicians recertified once 
a year just as airline pilots are. 
There must be competent devices 
invented to make the physicians 
study the current literature in 
order to stay abreast of new de- 
velopments and be alert and 
aware. All state boards of medical 
examiners should include lay 
members as well as several attor- 
neys. 


The Patient’s Problem 

There are a number of groups 
with interests involved in the pre- 
sent medical malpractice con- 
troversy. Those basic groups are: 
(1) The insurance industry; (2) 
The medical community which 
includes physicians and hospitals 
and insurance companies; (3) The 
defense lawyers who represent 
physicians, hospitals and insur- 
ance companies; (4) The 
plaintiff's bar; (5) The “real party 
in interest,” the patient. 

At this point in history all of the 
above groups, except the patient, 
have become fairly well or- 
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ganized and vocal about the vest- 
ed interest position each one of 
them has. 

It is interesting that the patient, 
whose compensation for injury 
has become the source of the pre- 
sent problem, is an unidentifiable 
person, whose rights only come to 
the fore after an event takes place, 
and who must seek redress on an 
individual basis through legal 
representation. Thus there is no 
“patient” group. Therefore, we 
must view the patient’s problem 
which involves the public interest 
on the one hand as against the in- 
terests of other fairly well-defined 
groups on the other hand. 

However, none of the specifi- 
cally defined interest groups have 
aligned with the patient’s point of 
view. Accordingly, filling that 
void has fallen to the plaintiff's 
lawyer. His advocacy of the 
patient’s point of view has be- 
come suspect because of the fact 
that he is usually retained on a 
contingent fee basis and thus the 
plaintiff s lawyer is subject to sus- 
picion on the basis that he is pro- 


tecting his income. 

The problem under discussion 
is one of the most multi-faceted 
which could be imagined. The is- 
sues transcend concepts of moral- 
ity, medicine, hospital administ- 
ration, economics, inflation and 
depression, government in- 
volvement in medical programs, 
etc. 


Stripping away all of the argu- 
ments relating to the multiple 
facets of the problem, however, 
the basic problem is whether the 
person who sustains an iatrogenic 
(doctor caused or hospital caused) 
injury should be compensated or 
whether he should bear the risk of 
this loss on an individual basis. 

It must also be understood that 
not every injury which results 
from medical and/or hospital care 
is the fault of the physician or the 
hospital. Medicine is still the 
practice of an art, and the human 
body is still an entity which is not 
completely understood. Accord- 
ingly, many incidents occur 
which result in the patient injury 


Subject: 


standing. 


accepted for publication. 


Florida 32304, by March 1, 1976. 


1976 FLORIDA BAR JOURNAL ARTICLE WRITING CONTEST 


The Florida Bar Journal Editorial Board is sponsoring a writing contest of 
how-to-do-it articles describing practical application of a field of law. Gift 
certificates toward the purchase of law books will be awarded first, second and 
third prize winners at the Annual Convention of The Florida Bar in June 1976. 
Winning articles will be published in the Journal. 

Time for Submission: March 1, 1976 

Prizes: $500 worth of law books, first prize; $300 worth of law books, second 
prize; $150 worth of law books, third prize. 

Practice tips in a field of law. 
Eligibility: The contest is open to all members of The Florida Bar in good 


Article requirements: No article will be accepted unless prepared for this 
contest and not previously published. Each winner must assign to the Journal 
first publication rights to the article. The Journal will return all manuscripts not 


Length: 3,000 words plus footnotes if they are needed. 
Send two copies of each manuscript to The Florida BarJournal, Tallahassee, 
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Plaintiff's Attorney’s View 


or death and for which no one is 
responsible. 

From the economic standpoint, 
there can be little doubt that it 
would be totally impossible and 
totally beyond the resources of 
any economic institution to com- 
pensate every patient for every 
iatrogenic injury. 

Accordingly, we must concen- 
trate on whether the patients who 
suffer injury through the fault of 
another should be compensated 
or not; and if they are to be com- 
pensated, we must devise means 
for determining “fault” and 
means for funding the economic 
compensation of injured persons. 

Controversy today rages be- 
cause of the enormous disputes 
between the patient, doctor and 
other interested parties as to 
whether or not certain iatrogenic 
injuries are the “fault” of the doc- 
tor or the hospital and the con- 
troversy becomes even more 
heated in trying to determine 
what is fair and reasonable com- 
pensation for persons injured 
through fault. 


Notwithstanding the fact that 
patients have measurable in- 
crease in their successes in suits 
against physicians, in any indi- 
vidual case, it is almost as difficult 
today as it was 10 or 15 years ago to 
obtain the necessary evidence 
and to obtain the cooperation of 
physicians willing to testify 
against other physicians. The 
patient’s battle is almost as dif- 
ficult today as it has been in years 
past. While physicians clamour 
for relief, they do not seem to want 
to give up anything. More simply 
stated, while the physicians want 
to be protected against high pre- 
miums and potential personal 
economic losses, they are still not 
willing to admit when they are at 
fault so as to reduce the burden of 
the plaintiff and perhaps permit 
us to go to a system of compensa- 


tion which would not require that 
the patent bear the burden of 
proof of the physician’s negli- 
gence. 

Let us touch on some specific 
subjects: 

Plaintiffs Attorneys’ Contin- 
gent Fees - It has been suggested 
that the contingent fee of the 
plaintiff's attorney increases the 
number of claims and increases 
the cost of claims against physi- 
cians. It is submitted that exactly 
the reverse is true. The contin- 
gent fee tends to discourage the 
presentation of nonmeritorious 
claims because the attorney will 
receive no compensation for his 
efforts. Further, plaintiff's attor- 
neys usually have to advance the 
cost of such litigation, and these 
costs are unrecovered in the event 
of loss because the patient is usu- 
ally unable to pay the litigation 
cost. 

Awards to plaintiffs based upon 
jury verdicts are not increased be- 
cause of plaintiff's attorneys’ fees 
because it must be presumed that 
jurors follow the law and the court 
instructs on the legal elements of 
damages. Plaintiffs attorneys’ 
fees are not a legal element of 
damage. 

Plaintiff's attorneys’ fees have 
nothing to do with the quality of 
care rendered by physicians. The 
plaintiff's attorney enters the 
scene after the fact. It is only after 
there has been some shortcoming 
in the delivery of health care that 
the plaintiff's attorney even en- 
ters the scene. His fees are not a 
cause of the basic problem and 
they do not contribute to the in- 
creased cost of the payment of 
claims. His fees are a matter of 
contract between him and his 
client. It is the client who has the 
right to object and there is no ap- 
parent ground swell in 1975 from 
clients complaining about con- 
tingent fees. Rather, such clients 
are happy to obtain quality rep- 


resentation from attorneys who 
are willing to devote the time and 
effort to their cases and be paid if, 
and only if, they are successful. 


I am not suggesting that we go 
to a “no-fault” type of system be- 
cause, as stated before, it is virtu- 
ally impossible to fund such a 
program. However, it may well be 
that the physicians, the hospitals, — 
the patients, the insurance com- 
panies, and the lawyers will all 
have to give up “something” so 
that we can arrive at a common 
ground for resolution of this prob- 
lem. Thoughts for consideration 
are that the physicians find a 
workable system for admitting 
fault in appropriate cases so that 
the patient does not have to strug- 
gle to prove fault. Hospitals may 
have to admit that in fact, in many 
instances, they are practicing 
medicine, and thus take responsi- 
bility for the actions of their em- 
ployees and not blame the treat- 
ing physicians. 

Patients may have to accept 
smaller compensation awards in 
cases of injury and death so that 
we can preserve a system where 
those rightfully entitled to com- 
pensation will receive something 
rather than no one being compen- 
sated at all. And, perhaps, if the 
litigation struggle is reduced in 
magnitude it will be both feasible 
and reasonable for attorneys to 
reduce their fees on the basis that 
there should be less time and ef- 
fort required in the processing 
and presentation of the prose- 
cution and defense of these types 
of actions. 

Some type of social justice has 
to be achieved at this point, but 
we must be vigilant and diligent 
and not simply follow the path of 
passing legislation which will in- 
sulate and isolate the medical 
community from public responsi- 
bility and accountability for the 
delivery of quality patient care.0 
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If you’re waiting longer than 
today to find time for your legal 
research, you are waiting too long. 


Place your law practice in the 
big firm category with a staff of 
legal researchers when you need 
them. 


Utilizing our legal research ser- 
vice is similar to ‘‘renting’’ a staff 
of associates to research the law 


If you’re spending any time on 
legal research to find the law and 
get the answers to your legal prob- 
lems and questions, you are spend- 
ing too much time. 


for your legal briefs and 
memoranda. It places a profes- 
sional legal research back-up staff 
at your disposal. 


So when you’re long on clients 
and short on time, do as so many 
lawyers do . . . turn to Legal Re- 
search Associates and relax. Ex- 
pand your law practice and leave 
the time consuming legal research 
to us. We’ll meet your approach- 
ing deadline for you and at only a 
fraction of what it would cost you 
to do it yourself. That’s why it 
pays to do business with Legal Re- 
search Associates. 


We can record your case di- 
rectly from the telephone if you 
wish and begin work immediately. 
Write or call for our brochure or 
information. Available 24 hours a 
day. 


LEGAL 
RESEARCH 
ASSOCIATES 
INC. 


P. O. BOX 7415 
FORT LAUDERDALE, FLORIDA 33304 


Phone (305) 561-0320 
— 24 HOURS — 


‘‘A PROFESSIONAL LEGAL RESEARCH CONSULTING SERVICE FOR ATTORNEYS” 
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A Physician’s View 


By WILLIAM J. DEAN, M.D. 


“Our tort-liability system has 
become too liberal, too consumer 
oriented. This is caused in no 
small part by ultra-liberal judges. 
They take the position that where 
there is an injury there should be a 
remedy, not where there is a right 
there should be a remedy.” This 
quoted statement was not made 
by a physician but rather by Judge 
Irving M. Strauch of Memphis, 
before the American’ Bar 
Association’s law and medicine 
committee. Leading authorities 
on legal medicine debated the ef- 
ficiency of our tort system at the 
American Bar Association’s an- 
nual meeting in Montreal in 
August—some felt this system to 
be a major contributor to the med- 
ical liability crisis. In my opinion, 
the judge’s statement fairly well 
sums up the feeling of most of us 
in the medical profession. 

The tort-liability system, which 
has historically served us well, 
would appear to be running into 
real trouble. The social trend in 
our country has naturally spilled 
over into our courts with juries 
and courts becoming so intent on 
“doing good” that they seem to be 
forgetting about fairness or jus- 
tice. The medical profession has 


Dr. Dean practices medicine in St. 
Petersburg. He is a past president of the 
Florida Medical Association and cur- 
rently is a member of the Board of Gover- 
nors of the Joint Underwriting Associa- 
tion. 


always felt, and still feels strongly 
that any person who is injured or 
damaged due to malpractice 
should be adequately compen- 
sated. The doctrine of res ipsa lo- 
quitur has created real problems 
in this whole malpractice-liability 
affair. Although medicine has be- 
come more an exacting science, it 
is still an art. The outcome of the 
best medical care may still leave 
room for desired improvement. 

Today, the phrase, professional 
liability, has become more popu- 
lar than the old phrase, malprac- 
tice. This is not good and does in- 
dicate the drift away from 
Webster’s definition of malprac- 
tice: “A dereliction from pro- 
fessional duty or a failure to exer- 
cise an accepted degree of pro- 
fessional skill or learning by one 
rendering professional services 
which result in injury, loss or 
damage.” 

All of us are familiar with cases 
where the jury has awarded a 
large sum of money, not for mal- 
practice, but for unsatisfactory 
results—or even for life insurance 
purposes, simply to help the fam- 
ily. A recent case with which I am 
familiar involved no malpractice 
whatsoever. A young man lost his 
life after a motorcycle accident 
and left a wife and three small 
children. The jury obviously felt 
sorry for the widow and the young 
children, and since the insurance 
company and the doctor wouldn’t 
be hurt, a large award was given to 
the family. This was actually 
awarding to this widow life insur- 
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ance which her husband had not 
been far-sighted enough to pur- 
chase to protect his family. This is 
where we have come today. 
Everyone has read so much about 
big verdicts that they seem to 
want to get in and take advantage 
of this system. 

It is ironic that today, when 
medicine has progressed dramat- 
ically, and we are receiving the 
best medical care in the world, 
that our malpractice or liability 
suits are skyrocketing. The trial 
lawyers’ group has told us in the 
past that the only way to cut down 
on suits is to clean our own house. 
We have always done this, and are 
continuing to do so. The recent 
new legislative package passed in 
Florida strengthens the hand of 
the State Board of Medical Ex- 
aminers, and this group, as well as 
each hospital staff, will continue 
to strive to produce the best medi- 
cal care possible. On the surface, 
it might seem probable that most 
of the suits are against the so- 
called “bad doctor.” This actually 
does not bear out. Many of the 
most highly trained specialists 
today, carrying out very technical 
procedures, are those who are 
being sued. Medicine has pro- 
gressed to the stage where very 
dramatic procedures are attempt- 
ed and are usually successful. 
Nevertheless, these highly 
trained specialists are being sued 
because they are not always able 
to perform the miracle. 

Enough said about some of the 
generalities concerning our pres- 
ent system. I would like now to 
discuss the malpractice package 
that was recently passed by our 
Florida Legislature. There has 
been some grumbling that the 
legislature didn’t give us—the 
medical profession—enough re- 
lief, but I personally feel that the 
package that was passed is very 
good. Of course, there will need to 
be changes, but this was a good 
beginning—and I feel that our 
legislators are to be congratu- 
lated. First of all, a Joint Under- 
writing Association was set up to 
provide malpractice insurance for 
all the doctors of our state. All of 
the casualty insurance writers in 
Florida were drafted and forced 
into this JUA, and even though 
the rates are unrealistically high, 
in my opinion, this mechanism 
does provide a place for the 
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physician to go so that he may ob- 
tain some type of coverage. A 
self-destruct mechanism was 
written into the law, so that the 
JUA will automatically go out of 
business after a three-year period. 
This is a stop-gap measure, and 
combined with the newly created 
Patient’s Compensation Fund, 
should give some temporary re- 
lief. 

The legislature also set up a 
Medical Liability Insurance 
Commission, which is to study the 
whole broad problem in the State 
of Florida, and report back to the 
legislature by January 1, 1976. 
Those of us in medicine are all 
looking forward to _ this 
commission’s report. A mandatory 
program of hospital-internal risk 
management was provided in the 
new law, and should help reduce 
some of the accidents or problems 
arising in our hospitals. The legis- 
lative package also allowed for a 
self-insurance program to be set 
up, and the Florida Medical As- 
sociation has taken advantage of 
this and has currently set up such 
a program for its members. 

Medical liability mediation 
panels have been created, and al- 
though not enough time has 
elapsed thus far to evaluate the 
effect of these panels, I feel that 
they will of necessity cut down on 
many of the unwarranted cases 
that have in the past been reach- 
ing our courts. These panels are 
by law composed of a circuit court 
judge, a physician, and a member 
of the legal profession. Although 
the findings of these panels are 
not binding, the results will be 
admissible in court if the plaintiff 
seeks jury trial. 

The recent legislative package 
contains statute of limitation 
changes which should be helpful, 
and I hope can be later changed to 
a flat two-year limitation. The 
new law limits the statement of 
damages (ad damnum) and also 
defines the statute of frauds. A 
medical consent law for Florida 
was clarified and, as mentioned 
previously, the State Board of 
Medical Examiners’ disciplinary 
arm was markedly strengthened. 
In addition, hospitals in the state 
have been given disciplinary 
powers that have not previously 
existed. When all of these are 
grouped together, there will be 
definite reduction in the nuisance 


suits and suits which do not have 
merit. 

Although we have made a start, 
we of organized medicine intend 
to go back to the legislature and 
try to make the law even better. 
Elimination of the res ipsa lo- 
quitur doctrine would definitely 
improve the fairness of the law. 
Some type of cap on general dam- 
ages isa MUST. A method of pay- 
ing structured settlements during 
the life of the plaintiff, rather than 
a lump sum award, should im- 
prove the overall picture of liabil- 
ity payouts. 

These are merely some of the 
points that our legislature could 
give us at the next session. 

There has been a great hue and 
cry from many in the medical pro- 
fession, and some in the legal, to 
limit or abolish the contingent fee 
system. Apparently, we are the 
only country that considers sucha 
system ethical. Since there is 
much being said in legal groups 
regarding the faults of the “con- 
tingency fee,” I would hope that 
the Bar itself will take steps to 
place some limits or modifications 
here. 

We should remind ourselves 
that there is no “free ride.” Some- 
one always has to pay. Although 
the courts and juries seem to have 
very little sympathy or feeling for 
the BIG, RICH insurance com- 
panies, we have found out the 
hard way that these same insur- 
ances companies will go broke 
and out of business if some 
change is not made in our system. 
The cry from the physicians on 
raising the malpractice insurance 
premiums is really the cry of our 
patients. These charges must 
naturally be passed on as higher 
fees to the patients—how much 
more can most of them stand ! 

Those who are out to kill our 
free enterprise system are begin- 
ning to voice the feeling that the 
doctors and lawyers can’t handle 
this problem, and that it should be 
passed on to the federal govern- 
ment to control. It is obvious that 
the federal government can’t af- 
ford this system either. We would 
all like to continue giving and re- 
ceiving the best medical care in 
the world, and we would all like to 
see fair compensation for anyone 
wrongfully injured while receiv- 
ing care. Isn’t it possible to work 
this out, or is it too late? Oo 
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Medical Malpractice Insurance — 


by Philip F. Ashier 


State Treasurer and Insurance Commissioner 


As the cost of medical mal- 
practice insurance became pro- 
hibitive, and major insurers either 
withdrew or evidenced an intent 
to withdraw from the market, the 
nation’s medical malpractice 
problem reached crisis pro- 
portions in Florida in the spring of 
this year. 

In the first six months of 1973, 
the insurer’s average cost per 
claim was $8,000. A year later the 
average cost hit $19,500. Year-end 
incurred losses for 1974 by Em- 
ployers Fire Insurance Company 
and Argonaut of California, the 
two major writers in Florida, had 
jumped to $3.9 million. That was 
an increase of $1.7 million over 
the preceding year; and all the 
claims for 1974 have not yet been 
filed. 

Argonaut increased its rates an 
overall statewide average of 96 
per cent in Florida, effective 
January | of this year. This fol- 
lowed on the heels of an earlier 
rate jump of 15 per cent. Almost 
immediately, Argonaut officials 
verbally notified the Florida In- 
surance Department that medical 
malpractice rates would go up 
again, this time by another 95 per 
cent, effective March 15. Com- 
pany representatives indicated 
they would cease writing these 
coverages in Florida if the new 
rates were disapproved. These 
rates affected a majority of 
Florida’s doctors, as well as a 
large percentage of other health 
care providers, so the stage was 
set for a major confrontation. 

In Florida, the Insurance 
Commissioner does not have au- 
thority of prior approval of mal- 
practice insurance rates. Under a 
“use and file” type law, a com- 
pany may institute a rate change 


whenever it chooses, as long as 
the department is notified within 
30 days after the effective date. 
The Commissioner can then send 
in rate examiners to determine if 
the rates are adequate for com- 
pany solvency, but not excessive 
or unfairly discriminatory. 

Department analysts were sent 
into Argonaut to examine its 
books, and due to the obvious 
situation developing in the medi- 
cal malpractice field could not re- 
fute the insurer’s contention that 
this portion of his business was 
headed toward serious financial 
difficulties. Malpractice occur- 
rence-type insurance policies 
provide coverage for incidents 
which occur during a policy 
period, even though claims 
may not be filed and resolved 
until years later. The delay in 
settling claims after the policy ex- 
piration is called the “tail,” and it 
was starting to snowball into a 
massive threat to the company. 

However, the Commissioner 
has a prime responsibility to en- 
sure that a market exists where 
prospective insureds may obtain 
the insurance coverage they need 
or want. With this in mind, the 
department adopted an 
emergency rule prohibiting com- 
panies from cancelling or other- 
wise terminating an insurance 
contract during the policy term so 
as to issue another contract or to 
continue the existing contract at 
an increased premium cost. The 
rule, which did not apply to life or 
health insurance, took effect 
March 14, 1975, and Argonaut was 
immediately advised of the ac- 
tion. 

Several bills dealing with the 
medical malpractice situation 
were subsequently introduced in 


the 1975 Legislature and one of 
the first laws passed was House 
Bill 1267 (Chapter 75-9), the 
Florida Medical Malpractice Re- 
form Act of 1975. 

Anticipating the passage of 
some legislation, a department- 
industry conference was held on 
May 1; and a 23-member ad hoc 
committee, made up of educators 
and representatives of the carriers 
offering general liability and 
medical malpractice insurance in 
Florida, was appointed to foster 
speedy implementation. 

The Act touched on several 
facets of the problem: modifying 
the statute of limitations, creating 
nonbinding mediation panels, 
setting up a Joint Underwriting 
Association to guarantee the ex- 
istence of coverage, strengthening 
the authority of the Board of Med- 
ical Examiners, establishing a Pa- 
tients’ Compensation Fund, and 
creating the Florida Medical Lia- 
bility Study Commission. 

The Reform Act is considered a 
major step toward finding a solu- 
tion to the medical malpractice 
insurance problem, but is not, it- 
self, the answer. 

By law, the Insurance Commis- 
sioner serves as chairman of the 
Board of Governors of the Joint 
Underwriting Association. The 
Act specifies that the JUA will 
exist for only three years. 

The Act also named the Com- 
missioner as chairman of the Med- 
ical Liability Study Commission, 
and specified that the Secretary of 
Health and Rehabilitative Serv- 
ices would also be a member, 
along with 12 other individuals 
chosen by the Governor, the se- 
nate president and the speaker of 
the house. The study commission 
members held their first meeting 
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August 12, and have since formed 
committees to attack specific 
problems. The commission must 
present a report on its finding to 
the Governor and the legislature 
by January 1, 1976. 


Workable Legislation 


Considering the emergency 
situation which prompted pas- 
sage of the Reform Act, the legis- 
lation is quite sound and work- 
able. Although it might take four 
or five years of experience to fully 
assess its strengths and weak- 
nesses, some possible deficiencies 
have already come to light which 
would be worthy of legislative 
consideration. 

The study commission is al- 
ready looking into the following 
areas, based on suggestions from 
the chairman: 

1. Participation by physicians in 
the patients’ compensation fund 
is voluntary. There would be a 
better spread of risk if the pa- 
tients’ compensation fund were 
mandatory. 

2. The definitions of the indi- 
viduals eligible for the Florida 
Medical Malpractice Joint 
Underwriting Association and the 
patients’ compensation fund are 
not compatible. The definitions 
should be uniform throughout the 
Medical Malpractice Act of 1975. 

3. The Florida Medical Mal- 
practice Joint Underwriting As- 
sociation is temporary in nature 
and perhaps the three-year limita- 
tion should be removed providing 
for an on-going residual market 
facility. This would also permit 
the issuance of a “claims made” 
form which would reduce first 
year premiums for doctors coming 
into the association. New doctors 
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would benefit from this change. 

4. The Internal Risk Manage- 
ment Program for hospitals is 
mandated in hospitals with more 
than 300 beds. The 300 bed re- 
quirement should be reduced toa 
more reasonable figure, or 
perhaps eliminated altogether. 

5. The Act refers to $100,000 
coverage, which is confusing. 
This should be clarified to pro- 
vide for a per claim limit and an 
aggregate. Most primary medical 
malpractice insurance coverage is 
written on the basis of a $100,000 
per claim limit, subject to a 
$300,000 annual aggregate. 

6. The Medical Liability Medi- 
ation Panel is not available for 
claims against other health care 
providers such as nurses, dentists, 
drug companies, surgical sup- 
pliers or other medical product 
manufacturers. To be effective, it 
should be used to resolve claims 
against all health care providers. 
The Mediation Panel is nonbind- 
ing and therefore will probably 
have little effect in resolving 
claims or reducing costs. 

The members of the study 
commission were carefully cho- 
sen, and are very capable rep- 
resentatives of the various fields 
and disciplines mandated by the 
Reform Act. Much expert tes- 
timony has already been taken by 
the commission. Of course, the 
commission has and will continue 
to make use of the technical assist- 
ance and guidance available in 
the State Department of Insur- 
ance. Additionally, the Insurance 
Commissioner, as chairman of the 
commission, has made the follow- 
ing suggestions concerning pos- 
sible changes in laws and pro- 
cedures which seem to be con- 
tributing factors to the cost of 


medical malpractice insurance: 

1. Formation of standards re- 
view organizations by doctors to 
judge the fitness of medical pro- 
fessionals to practice, and to re- 
view alleged medical malpractice 
situations. 

2. Periodic requalification and 
recertification of doctors and hos- 
pitals, by statute, to encourage 
continuing education and updat- 
ing of facilities. 

3. Use of screening panels and 
binding arbitration before enter- 
ing court action to adjudicate 
malpractice situations. 

4. Shortening the statute of limi- 
tations and the discovery period 
of malpractice cases. 

5. A ceiling or schedule of ceil- 
ings on amounts of awards in med- 
ical malpractice cases and laws 
limiting or abolishing punitive 
damage awards. 

6. Re-establishment of the so- 
called “locality rule.” The ac- 
cused doctor in a small town, for 
example, should not be judged 
against standards set by an “ex- 
pert medical witness’ from a 
larger, better equipped medical 
center. 

7. Use of a “set fee” basis of 
compensation for attorneys in 
malpractice cases, or limitations 
of contingency percentages at var- 
ious levels of settlement. 

8. Elimination of the res ipsa 
loquitur situation, i.e., the burden 
of proof of malpractice would be 
placed on the plaintiff. 

9. A compensation schedule for 
the victims of medical accidents 
or negligence, combined with 
partial or total elimination of 
punitive damages. 

10. Elimination of duplication 
of payments from other sources 
such as workers’ compensation or 
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health insurance to claimants who 
also receive malpractice settle- 
ments. 

11. Prohibition of specific dol- 
lar demands both general and 
special in medical malpractice 
suits to assure that each case may 
be settled on its merits. This 
would avoid unrealistic ex- 
pectations by plaintiffs and re- 
duce preconditioning of jurors 
who might otherwise be influ- 
enced by pretrial publicity con- 
cerning such dollar demands. 


Self-insurance Program 


The Florida Medical Associa- 
tion Professional Liability Insur- 
ance Trust program has been ap- 
proved by the Department of In- 
surance and will take effect when 
a thousand applicants have been 
accepted to take part in the 
plan, . . .probably around Novem- 
ber 1 of this year. Some features 
of the self-insurance program are 
worthy of note: 

1. The coverage is provided ona 
claims-made form and not an oc- 
currence form. 


2. The primary coverage limit is 
$500,000 per claim with no annual 
aggregate limit. 

3. The plan makes available ex- 


cess insurance coverage of 
$1,000,000 in addition to the 
$500,000 provided by the plan. 
This excess requires an additional 
premium payment. 

4. The premium requires the 
insured physician to participate 
on the basis of 20 per cent of the 
claim on the first $25,000. (The 
maximum participation by the in- 
sured would be $5,000.) 

5. The rates charged would be 
equal to the January 1, 1975, Ar- 
gonaut Insurance Company rates. 

6. If the amount of premium is 
not adequate to pay the liabilities 
of the fund, the indemnity agree- 
ment required to be signed by 
each participating physician pro- 
vides an assessment feature. 

7. The consent of an insured 
doctor is not required for settle- 
ment of a claim. 

It should be remembered that 
the emergency rule promulgated 
by the Insurance Department, 
and the Reform Act passed by the 
legislature were reactions to in- 
surance rate increases. But the 


rates were not the problem; 
rather, they were, themselves, 
merely a product of pressures 
which may be traced to a social 
situation that has developed in 
this country. 

The rates an underwriter 
charges are a reflection of the cost 
of doing business. That cost has 
skyrocketed for the simple reason 
that the frequency and dollar 
amount of claims made against the 
various health care providers has 
increased dramatically. 


Defensive Medicine 


There are several factors inher- 
ent in the situation which are 
worthy of comment. Many medi- 
cal professionals have expressed 
some dismay to find themselves 
forced to assume a defensive 
posture toward their previously 
“tame” patients. But this should 
not be so surprising when you 
consider the deterioration which 
has occurred in the doctor-patient 
relationship. Because of the risk 
of suit, many doctors are prac- 
ticing ‘defensive’ medicine, 
...requiring extensive and 
frequently expensive diag- 
nostic procedures to make certain 
all bases are covered. That may be 
justified; it may even lead to more 
frequent restoration, or the dis- 
covery of unsuspected illnesses. 
But it takes time, and it frequently 
adds to the cost of treatment while 
limiting the already reduced abil- 
ity of a patient to confer directly 
with a physician. Couple that with 
the inclination of many prac- 
titioners to spread themselves too 
thin—either to serve as many 
people as possible for altruistic 
reasons, or to support a particular 
personal life style—and the 
doctor-patient relationship di- 
minishes to an aggravatingly im- 
personal level. 

There is also the very real prob- 
lem which might be termed the 
“Marcus Welby” syndrome. Too 
many people harbor unrealistic 
medical expectations. Patients 
believe just about any malady can 
be cured; and believing that, they 
become frustrated and angry 
when available treatment doesn’t 
lead to 100 per cent recovery in all 
cases. The medical profession, 
possibly, fosters this erroneous 


belief, or at least does little to pub- 
licize the facts about the state of 
the art. 

Additionally, there is extant in 
our society a “something for no- 
thing” attitude which promotes 
the theory that whenever we have 
a need, real or imagined, or some- 
thing goes wrong, somebody 
should not only pay us for it, but 
make us rich in the bargain. So a 
doctor, who has not taken the time 
to explain the implications of an 
illness, and an insurance com- 
pany, with the image of a corpo- 
rate monster rolling in excess pro- 
fits, become logical targets for 
some who will try to get well fi- 
nancially, if not physically or 
mentally. 

If it is true that government 
produces no funds which it does 
not first take from the people, it is 
also true that insurance com- 
panies cannot pay out damage 
awards that they do not first take 
from their policyholders. Obvi- 
ously there is only one source of 
money with which a doctor can 
pay his insurance premiums: his 
patients. 

Unless we become more realis- 
tic in our demands concerning res- 
titution for medical injury, the 
insurance apparatus created to 
provide proper patient protection 
will collapse. 

Most states, and the Congress, 
are desperately searching for a 
solution to the medical mal- 
practice insurance problem. Even 
the JUA’s are an emergency reac- 
tion to the effect, not the cause. 
The final answer lies in a coopera- 
tive effort by all of us, as citizens 
and as members of the various 
special groups which may have 
contributed to the problem and 
should now contribute to the solu- 
tion. 

The Department of Insurance, 
and the Insurance Commissioner, 
can offer a vehicle for unifying the 
effort, identifying the root causes 
of the problem, and fostering 
legislative and administrative 
solutions. However, the pro- 
viding of insurance is a voluntary 
act; and the most effective and en- 
lightened regulation possible is 
useless if the companies with- 
draw and there is nothing left to 
regulate. 0 
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Medical Malpractice Reform Act — 


By PAUL STEINBERG 

The cost of medical malpractice 
insurance has skyrocketed in the 
State of Florida and throughout 
the nation. Insurance companies 
have terminated their coverages 
and doctors strikes have occurred 
or have been threatened in sev- 
eral states. As the malpractice 
crisis increased, the 1975 Florida 
Legislature came into session. In 
this crisis atmosphere of mush- 
rooming costs of medical mal- 
practice insurance and the con- 
comitant threat of the discontinu- 
ation of the delivery of quality 
health-care services to the citi- 
zens of the State of Florida, 
Florida acted. 

Committees in the House and 
the Senate acted quickly, realiz- 


ing that their action was only tem- 
porary and that they would have 
to continue to address the causes 
of the problems if a long-term so- 
lution was to be found. New legal 
doctrines as well as some exten- 
sions and changes in old legal 
principles were brought to bear. 
During committee hearings the 
insurance companies blamed the 
problem on high attorney fees and 
excessively high verdicts 
awarded by sympathy-ridden 
juries. They claimed that once an 
insurance company is mentioned 
in the complaint a high jury ver- 
dict is inevitable. Lawyers 
blamed the problem on the failure 
of doctors to regulate themselves 
before their own medical boards; 
failure to prosecute or remove 


doctors from the practice of 
medicine who are incompetent 
and who continually commit mal- 
practice; and failure to relate to 
their patients, instead treating 
them merely as customers in an 
ordinary business relationship. 

Doctors feel the problem is 
based on lawyers’ bringing claims 
when the lawyers know that there 
was no malpractice, on the con- 
tingent fee schedule which pro- 
motes litigation, and on being able 
to bring in doctors outside the 
community as expert witnesses 
who, when “they receive their 
pound of gold,” will testify that a 
doctor was guilty of improper 
practice of medicine even when 
they probably practice the same 
way themselves. 

The Florida Legislature was 
the first legislative body to act ina 
comprehensive manner in deal- 
ing with the medical malpractice 
problem. The final act was a com- 
pilation of numerous bills filed in 
the House and the Senate and the 
recommendations of the Select 
Committee of Physicians and 
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Lawyers who studied the prob- 
lem. The act did not impose the 
limitation on attorney fees, as was 
subsequently done by the legisla- 
ture in California, New York and 
Indiana, nor did the Florida 
Legislature limit the amount that 
could be awarded by a jury ina 
medical malpractice action such 
as was done in Indiana. The legis- 
lature, during this session, did not 
deal with fees and award limita- 
tions as there were no hard facts to 
show that the amount of attorney 
fees involved would affect the in- 
surance rates. Neither was infor- 
mation presented to the legisla- 
ture that in a medical malpractice 
action the imposition of a limita- 
tion on the maximum awards 
would be constitutional. 

The Medical Malpractice Re- 
form Act of 1975 represents a 
comprehensive approach to the 
plethora of problems which com- 
prise the medical malpractice 
crisis. It combines the best ideas 
of legislation generated in other 
states and concepts that were 
supported by both the legal and 
medical professions and hope- 
fully will serve as a model for 
other states. 


A Legislator’s View 


The goals of the legislature in 
passing the Act can best be sum- 
marized as follows: 

1. Provide immediate relief by 
making medical malpractice in- 
surance available and by pro- 
viding the practitioner with a va- 
riety of options for protecting 
against liability. 

2. Modify the existing body of 
personal injury law to provide 
statutory duties and obligations as 
to standards of care and conduct 
for practitioners, and develop 
new legal mechanisms to deal 
with the unique area of medical 
malpractice liability. 

3. Reduce the incidence of 
medical malpractice by providing 
closer preventive supervision and 
by expanding sanctions to include 
remedial and rehabilitative disci- 
plinary actions. 

4. Create a continuing body 
which will evaluate the workings 
of the Actin ameliorating the prob- 
lems and which will develop 
and recommend new solutions as 
necessary. 

The Medical Malpractice Re- 
form Act of 1975 has the following 
provisions: 

A. Joint Underwriting Associa- 
tion (JUA), composed of most 
types of liability insurance car- 
riers, to write medical malpractice 
insurance. (If a company wants to 
sell insurance in Florida, it must 
be a part of the JUA.) The JUA will 
be supervised by a board of gover- 
nors including representatives of 
the participating insurers, a 
physician, a hospital adminis- 
trator, an attorney, and the State 
Insurance Commissioner. Rates 
for JUA will be determined on the 
basis of a number of factors, in- 
cluding loss history, geographic 
locale, and the type of status of 
practice. If an underwriting de- 
ficit occurs, the JUA can levy a 
limited deficiency assessment 
against policyholders and, if 
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necessary, against participating 
insurors. 

This probably will stabilize, not 
lower, rates while providing 
coverage to doctors and hospitals 
otherwise unable to obtain cover- 


age. 

B. Groups may now be formed 
for specific purposes of self- 
insurance and need not be in exis- 
tence for two years before self- 
insuring. The Florida Medical 
Association (FMA) is now in the 
process of creating a _ self- 
insurance trust company for its 
members. 

C. Patients’ Compensation 
Fund—Allow physicians and 
other health care providers the 
opportunity to limit their liability 
through participation in this fund. 
The liability for participants is lim- 
ited to $100,000 per occurrence 
with the balance of any judgment 
in excess of this amount being 
paid from the fund. 

All state-licensed hospitals 
must participate in the fund un- 
less they otherwise prove finan- 
cial responsibility in the amount 
of $10,000 per bed up to a 
$2,500,000 maximum. Participa- 
tion by physicians is entirely op- 
tional; however, those who do not 
choose to participate naturally do 
not receive the benefit of the fixed 
liability limits of $100,000. 

To use the fund participating 
physicians must show financial 
responsiblity in the amount of 
$100,000 through one of a number 
of means, including becoming 
self-insured, obtaining primary 
insurance coverage, or posting a 
bond. In addition, there is an an- 
nual assessment which must be 
paid into the fund. The amount of 
this assessment, for the first year 
of operation, will be $1,000 per 
participating individual and $300 
per bed for hospitals. In subse- 
quent years, there will be a base 
rate of $500 per individual and 
$300 per bed for hospitals. An ad- 
ditional assessment will be based 
on three classifications of practice 
in each of two geographical areas 
of the state and a fourth category 
will be based on individual risk 
ratings for hospitals. 
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A LEGISLATOR’S VIEW 


If in a given fiscal year there is a 
deficit or projected deficit in the 
fund, the Insurance Commis- 
sioner may levy a deficit assess- 
ment against those participating 
in the fund during that fiscal year. 
For example, if a deficit occurs in 
the Compensation Fund in the 
fiscal year 1978-79, the deficit as- 
sessment will apply against only 
those participants who paid their 
annual assessment for that fiscal 
year and not against participants 
from prior years, even if the cause 
of some of the claims causing the 
deficit originated in a prior year. 
This provision insures that par- 
ticipants will know the full extent 
of their obligation to the fund at 
the end of a given fiscal year and 
need not worry about additional 
assessments in years in which 


they do not choose to participate 
in the fund. 


The fund is to be maintained by 
the Joint Underwriting Associa- 
tion described above, and is sub- 
ject to the supervision of its board 
of governors. It will be main- 
tained at a level of up to 
$25,000,000, and no person will 
be able to recover more than 
$1,000,000 from the fund in a 
given year. Any claims in excess 
of this amount will be paid off in 
subsequent years. Provisions 
have been made for the fund to 
defend itself and if an attorney 
feels his case is worth more than 
$1,000,000 he must sue the fund 
in addition to the doctor 


Modification of Legal Doctrines 
As mentioned above, one of the 
major causes behind the upsurge 
in malpractice claims and thus in 
insurance rates is the dynamic ex- 
pansion of the area of the law 
which relates to medical malprac- 
tice. The development of new 
theories of liability and the ex- 
tension of old ones leave the med- 
ical practitioner in a quandary as 
to the extent of his legal duty. In 
addition, other legal practices 
which have developed over the 
years have the practical effect of 
adding to insurance rates due to 
their effect in inflating claims. 
Physicians feel that our present 
legal system is often too cumber- 
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some to deal with malpractice 
claims in an efficient and inex- 
pensive way, making litigation 
expenses a major factor in insur- 
ance rate bases and creating the 
need for a better way to handle 
malpractice suits. Provisions of 
the Act which are designed to 
meet these objectives are as fol- 
lows: 

A. Prior to this Act, an action for 
medical malpractice could be 
brought at any time within two 
years of the discovery of the in- 
jury, even if that happended to be 
ten or twelve years after the injury 
was inflicted. Insurance com- 
panies had no actuarially sound 
basis for predicting the number of 
claims to be generated during a 
given policy year and were forced 
to inflate rates to protect against 
claims made in future years. The 
Act amends the statute of limita- 
tions by providing that actions 
must be commenced within two 
years of the occurrence or two 
years of discovery, but no later 
than four years from the occur- 
rence (unless it can be shown that 
the injury was intentionally con- 
cealed, in which event the period 
of limitation is extended forward 
two years up to a maximum of 
seven years from the date of the 
incident which gave rise to the 
injury). 

This provision creates a defi- 
nite time period in which claims 
must be made and thus estab- 
lishes a much more reliable basis 
for predicting future liability. It 
should result in insurance rates 
that provide an accurate reflection 
of potential claims as opposed to 
liberal projections of possible loss- 
es. 


Mediation panels will re- 
duce number of spurious 
claims going to trial 


B. A contributing factor in the 
growing public propensity to 
press for larger malpractice 
awards is the large amount of pub- 
licity that surrounds the filing of a 
huge claims against a physician. 
All too often, these claims are 


grossly inflated by large amounts 
of general damages (pain and suf- 
fering, etc.) in addition to the ac- 
tual specific damages (medical 
expenses, lost wages, etc.). While 
the average medical malpractice 
verdict in Florida is only around 
$16,000 the publicity surrounding 
these large claims leads the pub- 
lic to believe that this average is 
about ten times this amount. 
Under the provisions of this Act, 
the dollar amounts stated in com- 
plaints in future claims will be 
limited to damages claimed for ac- 
tual losses as opposed to pain and 
suffering, expected loss of earn- 
ings and the like. Only at the trial 
can figures as to these latter dam- 
ages be dealt with, thus avoiding 
exaggerated pretrial publicity as 
to these amounts. 


C. The legislature determined 
that many times a patient inter- 
prets a physician’s words of en- 
couragement or expectation as 
being guarantees of the success or 
safety of a given medical proce- 
dure. When the results do not 
meet the patient’s expectations, 
he will sometimes sue the physi- 
cian based on breach of contract 
by alleging that the physician did 
not produce the promised results. 
In most cases of this nature, the 
negligence of the physician is not 
at issue—merely his failure to per- 
form up to the patient’s expecta- 
tions. 

The Act provides that any actual 
guarantee of results must be in 
writing and must be signed by the 
physician before the patient may 
bring an action based on breach of 
contract, thus bringing such a- 
greement under the statute of 
frauds. This will provide a tangi- 
ble evidentiary basis for deciding 
a case when an agreement actu- 
ally does exist, as opposed to the 
memories of the parties as to what 
was said by whom. Furthermore, it 
obviously protects physicians 
against claims in the vast majority 
of incidences where no guaran- 
tees or promises were ever made. 

D. Much of the recent de- 
velopment in the area of medical 
malpractice law concerns the doc- 
trine of “informed consent.” A 
physician must inform the patient 
as to the expected results and the 
potential risks involved in a med- 
ical procedure to the extent 
necessary so that the patient may 
have a solid factual basis for de- 
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termining whether to consent to 
the procedure. Recent court deci- 
sions have extended this doctrine 
to require physicians to inform 
the patient as to exceedingly re- 
mote potential consequences of a 
medical procedure instead of just 
the probable or even possible 
consequences. 


The new Florida Medical Con- 
sent Law, which was incorporated 
into this Act, provides a statutory 
standard for determining whether 
“informed consent” has been 
given. The actions of the physi- 
cian must be in keeping with the 
accepted standard of practice in 
the same or similar medical com- 
munity and must provide the pa- 
tient with a reasonable under- 
standing of the risks and alterna- 
tives involved ina medical proce- 
dure. No action based on lack of 
consent may be brought when this 
standard is met. 

E. One of the more innovative 
provisions of this Act requires the 
submission of all medical mal- 
practice claims to medical liabil- 
ity mediation panels, which have 
been vested in all judicial circuits, 
each to be composed of a doctor, a 
lawyer, and a circuit judge. The 
purpose of the panels is to weed 
out spurious claims and to pro- 
mote settlement of claims where 
liability actually exists. It is ex- 
pected that these panels will have 
a serious impact by substantially 
reducing the number of spurious 
claims that actually go to trial and 
thus avoiding much of the high 
cost of litigation. 

Members of each panel will be 
selected on a rotating basis from 
lists of doctors and lawyers within 
each judicial circuit. Testimony 
will be taken and material evi- 
dence presented in basically the 
same manner as ina civil trial, but 
the regular rules of evidence need 
not be strictly followed. At the 
end of the hearing the panel will 
issue its opinion as to whether or 
not the physician was negligent in 
his care or treatment of the claim- 
ant. Moreover, the findings of the 
panel as to liability will be admis- 
sible as evidence in a subsequent 
trial should one be required. 

If the panel determines negli- 
gence on the part of the physician, 
both parties may ask the panel to 
assist in determining reasonable 
ranges of damages to which the 
claimant is entitled. It is expected 
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that this provision will promote 
out-of-court settlements of a large 
number of claims. 

No malpractice suits can be 
filed after July 1, 1975, that have 
not been heard by the mediation 
panel. 


Reducing the Incidence of 
Medical Injuries 

It is obvious that reductions in 
the frequency and extent of medi- 
cal injuries will lead to the reduc- 
tion in malpractice insurance 
rates. The legislature is seeking to 
promote these reductions by giv- 
ing the Board of Medical Examin- 
ers and hospital medical staffs the 
tools they need to discipline those 
physicians who do not live up to 
the high standards of the profes- 
sion. Furthermore, hospitals must 
seek out potential dangers to their 
patients in affirmative programs 
of preventing injuries before they 
occur. 


Act combines best ideas 
from other states and con- 
cepts supported by medi- 
cal and legal professions 
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Provisions of this Act designed 
to accomplish these objectives are 
as follows: 

A. The Board of Medical Ex- 
aminers is provided with new 
grounds upon which physicians 
may be disciplined, including in- 
competence, negligence, willful 
misconduct, or judicial determi- 
nations of malpractice. In addi- 
tion, the board is given additional 
sanctions which are remedial in 
nature that may be imposed upon 
physicians who fail to live up to 
the standards of the profession. 
These sanctions include manda- 
tory participation in continuing 
education programs and super- 
vised practice under the auspices 
of another physician. 

B. Similar disciplinary powers 
are also granted to hospital medi- 
cal staffs: hospital privileges may 
be revoked; suspended; or cur- 
tailed for unprofessional or neg- 
ligent actions. Among the actions 
that constitute cause for the im- 
position of sanctions are incompe- 
tence, negligence, or habitual and 
dangerous use of intoxicants or 
drugs. Procedures for the imposi- 
tion of sanctions must afford due 


process to the physician against 
whom charges are brought. 

C. Hospitals maintaining at 
least 300 beds are required by this 
Act to develop a comprehensive 
internal risk management pro- 
gram. The purpose of these pro- 
grams is to actively search out the 
potential causes of patient in- 
juries and to investigate the valid- 
ity of patient grievance. Similar 
programs in other states have sig- 
nificantly reduced the incidence 
of hospital injuries. 

Evaluation and Recommenda- 
tions 

The Florida Legislature 
realizes the difficulty in predict- 
ing the extent to which the provi- 
sions of the Act will affect the 
medical malpractice insurance 
problem. Therefore, the Act 
creates a blue-ribbon Medical 
Liability Insurance Commission 
which will continue to study the 
problem and to evaluate the ef- 
fects of this Act. The commission 
will report its findings and rec- 
ommendations to the legislature 
prior to January 1, 1976. 

The commission is composed of 
14 members including the State 
Insurance Commissioner, the 
Secretary of the Department of 
Health and Rehabilitative Serv- 
ices, three doctors, three lawyers, 
three insurers, and three lay citi- 
zens. 

What will the Medical Mal- 
practice Reform Act of 1975 real- 
ly do? Those who wrote the Act 
hoped for it to 

1. Make medical malpractice 
insurance available by providing 
the doctor with a variety of op- 
tions for protecting against 
liabilities. 

2. Modify the existing body of 
personal injury law to provide 
statutory duties and obligations as 
to standards of care and conduct 
for practitioners and develop new 
legal mechanisms to deal with the 
unique area of medical malprac- 
tice liability. 

3. Reduce the incidence of 
medical malpractice by providing 
closer preventative supervision 
and by expanding sanctions to in- 
clude remedial and rehabilitative 
disciplinary actions. 

4. Create a continuing body to 
evaluate the workings of the Act 
in ameliorating the problems and 
to develop and recommend new 
solutions as necessary. | 
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During late 1974 and early 1975 
many providers of health care 
services were faced with either 
multiple increases in malpractice 
insurance premiums or notices of 
nonrenewal. Throughout the 
country physicians were striking, 
slowing down, or otherwise pro- 
testing the high cost of malprac- 
tice insurance or the cancellation 
of that insurance. In Florida, sev- 
eral hospitals received notice of 
nonrenewal during the first week 
of the 1975 legislative session. 
The Florida Legislature re- 
sponded with the Medical Mal- 
practice Reform Act of 1975 as an 
initial answer to the problem. 

The Act, which appears as 
Chapter 75-9, Laws of Florida, 
had three main goals. The first 
was to reduce the cost of medical 
malpractice insurance; the sec- 
ond was to assure the availability 
of insurance if the private sector 
would not respond; and the third 
was to create a commission to 
critique the existing system and 
recommend further action to the 
legislature. To reduce the cost of 
medical malpractice insurance 
the legislature adopted medical 
liability mediation panels, 
changed the Statute of Frauds, 
and codified the informed con- 
sent law. To assure the availabil- 
ity of medical malpractice insur- 
ance to hospitals, physicians, 
physicians’ assistants, nurses, 


Duane Anderson, Miami, a former 
member of The Florida Bar Board of 
Governors, wrote this article in cooperation 
with Marc Cooper, a recent admittee to The 
Florida Bar. The authors acknowledge with 
appreciation the assistance of David A. 
Barrett, Tallahassee, in obtaining some of the 
information discussed. 


Medical Malpractice Reform Act: Its 


podiatrists, dentists, professional 
associations of such persons, or 
nursing homes, the legislature 
created the Joint Underwriting 
Association and the Patient’s 
Compensation Fund. To prepare 
a complete analysis of the medical 
malpractice insurance problem 
and suggest legislative and ad- 
ministrative remedies for the 
State of Florida, the legislature es- 
tablished the Medical Liability 
Insurance Commission. 

All of this was done with the 
hope that at the same time the 
surviving legal system would 
provide reasonable compensation 
to the malpractice victim. The 
success of the effort will be meas- 
ured over the next several years. 

The purpose of this article is to 
review the principal provisions of 
the Act and to comment on several 
of the constitutional problems 
created by the Act. 


Procedural and Substantive Law 


In terms of the procedural and 
substantive law applicable to the 
handling of malpractice claims, 
the Act provides for: 

1. A Medical Liability Media- 
tion Panel. This is perhaps the 
most controversial portion of the 
Act. In essence, the panel, con- 
sisting of a circuit judge, a physi- 
cian, and an attorney, screens 
malpractice claims before they 
can be filed in circuit court. Vari- 
ous aspects of the mediation panel 
provision will be discussed in de- 
tail below. 

2. Changes in the Statute of 
Limitations. Prior to the enact- 
ment of this Act, the statute of 
limitations for medical mal- 
practice was two years from the 
time the cause of action was dis- 
covered or should have been dis- 
covered, regardless of the time 
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elapsed from the occurrence out 
of which the cause of action ac- 
crued. Fla. Stat. §95.11(4) (1974). 
The Act amends Fla. Stat. 
§95.11(4) by placing an absolute 
limitation of four years from the 
date of the occurrence out of 
which the cause of action accrued. 
It provides, however, for relief 
when fraud, concealment, or in- 
tentional misrepresentation of 
fact prevented the discovery of 
the injury. 


3. Pleadings. The Act creates 
Fla. Stat. §768.042, providing that 
in any action (not just medical 
malpractice) to recover damages 
for personal injury, the amount of 
general damages sought shall not 
be stated in the complaint. Only 
the requisite jurisdictional 
amount and special damages may 


be pleaded. 


4. Statute of Frauds. The Act 
amends Fla. Stat. §725.01, to 
bring within the scope of the Stat- 
ute of Frauds any guarantee, war- 
ranty, or assurance as to the re- 
sults of any medical, surgical, or 
diagnostic procedure. Any such 
guarantee must be in writing be- 
fore it can form the basis of a mal- 
practice action. 


5. Informed Consent. 
Physicians voiced criticism of the 
uncertainties created by the doc- 
trine of informed consent. To rem- 
edy the situation, the Act 
creates Fla. Stat. §768.132, the 
Florida Medical Consent Law, 
which codifies in detail various 
aspects of the law of informed 
consent. Procedurally, the in- 
formed consent law provides that, 
absent fraud, a written consent 
otherwise meeting the require- 
ments of the law will be conclu- 
sively presumed to be valid. 


VOLUME 49, NUMBER 9 


Insurance Provisions 


Other portions of the Act are di- 
rected to the problem of providing 
insurance coverage for physicians 
and hospitals in the state: 


1. The Joint Underwriting As- 
sociation. Section 14 of the Act 
creates Fla. Stat. §627.351, estab- 
lishing a temporary joint under- 
writing association consisting of 
all companies licensed to issue 
casualty insurance in this state. 
This joint underwriting associa- 
tion will issue professional liabil- 
ity or malpractice insurance 
under a plan established by the 
Department of Insurance. 

2. Limitation of Personal Lia- 
bility and Patient’s Compensa- 
tion Fund. Under Fla. Stat. 
§627.353, created by the Act, 
upon purchase of insurance in the 
amount of $100,000 and payment 
into a state fund of $1,000 per 
year, the individual liability of a 
physician, hospital, or other é¢o- 
vered medical personnel, will be 
limited to $100,000. The state 
fund must be named as a defen- 
dant in any suit seeking to collect 
damages in excess of $100,000, 
any judgment above $100,000 
must be satisfied out of the state 
fund, and any settlement above 
that amount must be approved by 
the fund. 

3. Self-Insurance. The Act 
eliminates previously existing 
limitations on the ability of physi- 
cians to self-insure. See amend- 
ments to Fla. Stat. §627.355 in 
Section 4 of the Act.! 

4. Medical Liability Insurance 
Commission. The Act establishes 
a study commission, consisting of 
representatives of the medical, 
legal, and insurance communities 
for the purpose of recommending 
a medical liability insurance sys- 
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Provisions and Constitutional Problems 


tem which can be operated at 
reasonable cost, preferably by 
private insurers on a self- 
supporting basis, and which pro- 
vides prompt, equitable compen- 
sation to those sustaining medical 
injury. See Section 2 of the Act, 
creating Fla. Stat. §627.352. 


Other Provisions 


Various provisions of the Act, 
found in Section 12, attempt to 
strengthen the disciplinary pow- 
ers which exist over physicians 
who have been found guilty of 
systemic negligence. In this re- 
gard, the State Board of Medical 
Examiners is given broadened 
power to investigate and suspend 
the licenses of those found guilty 
of incompetence, negligence or 
willful misconduct. Further, the 
medical staffs of licensed hospi- 
tals are given broadened power to 
suspend or revoke privileges of 
staff members found to be neglig- 
ent or incompetent. 


The Mediation Panel 


Effective July 1, 1975, any mal- 
practice claim must be filed with 
the mediation panel before it can 
be filed in circuit court. The Su- 
preme Court, in promulgating 
rules pursuant to the Act,? has 
provided a simple form for filing 
of the claim, requiring the claim- 
ant to set forth the nature of the 
claim and the defendants against 
whom the claim is asserted. 
Within 20 days, the defendants 
may file an answer to the claim. 
Fla. Stat. §768.133(2).3 If no ans- 
wer is filed within 20 days, the 
jurisdiction of the mediation 
panel terminates, and the plaintiff 
is free to file his claim in circuit 
court. Fla. Stat. §768.133(2). Since 
there is no provision for a default 
in favor of the plaintiff, this would 
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ACT’S PROVISIONS AND CONSTITUTIONAL PROBLEMS 


indicate that the defendant is free 
to elect whether to mediate a par- 
ticular claim. 

Once the claim is filed, each 
party designates the medical spe- 
cialty involved in the claim. If the 
parties do not agree, the judicial 
referee (the circuit judge on the 
panel) makes the determination. 
Fla. Stat. §768.133(2). 

The panel is composed of an at- 
torney, a physician, and a circuit 
judge. If the parties are able to 
agree upon a doctor and an attor- 
ney to serve on the panel, they 
may so stipulate. If no agreement 
is reached, a list of five attorneys 
and five physicians (according to 
the specialty involved, if practic- 
able) is supplied to each side. If 
the parties cannot agree on a 
physician and an attorney from 
those lists, the parties alternately 
strike names from each list until 
there remains the name of one at- 
torney and one physician who 
will serve on the panel. The judge 
is selected according to a blind 
filing system. The physicians and 
attorneys appearing on the lists 
supplied may also be challenged 
for cause. Fla. Stat. §768.133(3). 


A hearing before the mediation 
panel must be held within 120 
days of the date the claim is filed. 
The time for hearing can be ex- 
tended up to six months from the 
date the claim is filed, but if no 
hearing is held within ten months, 
the plaintiff is free to file in circuit 
court. Fla. Stat. §768.133(4). 

The filing of the claim before 
the mediation panel will toll any 
applicable statute of limitations, 
and, regardless of the statute of 
limitations, the claimant will have 
at least 60 days from the date of 
the decision of the hearing panel 
to file a complaint in circuit court. 
Fla. Stat. §768.133(5). 

Full discovery procedures may 
be utilized in the proceedings be- 
fore the mediation panel. Any mo- 
tion for relief is to be decided by 
the circuit judge sitting on the 
panel who has discretion to limit 
the use of discovery. Fla. Stat. 
§768.133(6). 


The proceeding before the 
mediation panel is a full eviden- 
tiary hearing. However, strict 
adherence to the rules of pro- 
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cedure and evidence is not re- 
quired. The parties may subpoena 
witnesses, make opening and 
closing statements, and cross- 
examine witnesses. Fla. Stat. 
§768.133(7). 

The mediation panel will de- 
cide only the issue of liability. It 
will simply find that the defen- 
dant was or was not negligent in 
his care or treatment of the plain- 
tiff. However, upon agreement of 
the parties, after a finding of lia- 
bility the panel may continue 
mediation for the purpose of as- 
sisting the parties in reaching a 
settlement. In such event, the 
panel may make a_ rec- 
ommendation as to a reasonable 
range of damages. Fla. Stat. 
§§768.133(8), (9) and (11). 

Any party may reject the deci- 
sion of the hearing panel on the 
issue of liability and institute 
litigation in circuit court. The 
conclusion of the hearing panel 
on the issue of liability will be 
admissible into evidence in a sub- 
sequent trial, and the parties may, 
in opening statement or argument 
to the court or jury, comment on 
the panel’s conclusion in the same 
manner as any other evidence in- 
troduced at trial. Fla. Stat. 
§§768.133(10) and (11). 

In any such subsequent litiga- 
tion, no reference may be made as 
to insurance, insurance coverage, 
or joinder of the insurer. Fla. Stat. 
§768.133(10). 

Many aspects of the Act raise 
serious problems both in legal 
and practical terms. On the legal 
side, certain provisions are prob- 
ably unconstitutional, while 
others are at least open to serious 
challenge. The following discus- 
sion is not meant to be an ex- 
haustive legal analysis, but rather 
areview of some of the grounds on 
which the Act might be attacked. 

One portion of the Act open to 
direct challenge is that limiting 
reference to insurance during 
trial. Article V, §2 of the Florida 
Constitution provides that the 
practice and procedure in all 
courts shall be governed by rules 
adopted by the Supreme Court. In 
School Board of Broward County 
v. Surette, 281 So. 2d 481 (Fla. 
1973), the Supreme Court held 
that this provision precluded the 


legislature from limiting the 
mandate of Shingleton v. Bussey, 
223 So. 2d 713 (Fla. 1969), allow- 
ing the real party in interest, the 
insurer, to be joined and men- 
tioned at trial. Therefore, a statute 
limiting the mention of insurance, 
in any action against a political 
subdivision was held to be uncon- 
stitutional. 

Other aspects of the Act might 
be held to be procedural, and thus 
not within the regulatory power of 
the legislature.* Section 8 of the 
Act creates Fla. Stat. §768.042, 
which provides that in any action 
for personal injury or wrongful 
death the amount of general dam- 
ages sought shall not be stated in 
the complaint. The form and con- 
tent of pleadings are clearly pro- 
cedural and they are considered 
in detail in rules already promul- 
gated by the Supreme Court. See, 
e.g., Fla. R.C.P. 1.110. Any legis- 
lative interference with the form 
and content of pleadings there- 
fore may fall. 

In determining whether the Act 
affects practice and procedure, 
these two sections are minor 
when compared with the whole 
package. The most serious ques- 
tion in this regard is whether the 
mediation panel provisions as a 
whole affect the practice and pro- 
cedure of the circuit court, and are 
therefore completely outside the 
sphere of legislative power. The 
Act limits the right to bring suit in 
circuit court, or at least creates a 
condition precedent to such right, 
and allows in evidence the opin- 
ion of an expert body, the media- 
tion panel. The mediation panel’s 
opinion is not subject to direct at- 
tack, either at trial or otherwise. 
The courts will have to decide 
whether these provisions are ones 
of substance, or an infringement 
upon the rulemaking power of the 
court. 

Other legal arguments jeopar- 
dize the mediation panel pro- 
visions as a whole. In Kluger v. 
White, 281 So. 2d 1 (Fla. 1973), the 
Supreme Court put some teeth 
into the constitutional right of ac- 
cess to the courts. Art. I, §21 of the 
Constitution provides that the 
courts of the state “shall be open 
to every person for redress of any 
injury,...” In Kluger, the court 
interpreted this to mean that the 
legislature is without power to 
abolish a right without providing 
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a reasonable alternative to protect 
the rights of the people of the state 
to redress for injuries, unless the 
legislature can show an over- 
powering public necessity for the 
abolishment of such right, and no 
alternative method of meeting 
such public necessity can be 
shown. Here, the questions for 
decision are: (1) has the legisla- 
ture “abolished a right” in limit- 
ing an injured person’s ability to 
proceed in court, by forcing him to 
first mediate his claim; (2) if the 
Act has interfered with this right 
of access, is the procedure pro- 
vided by the Act a reasonable al- 
ternative to protect the rights of 
the injured person; (3) is there no 
method other than the Act of 
meeting the crisis to which the 
Act is directed? Analogies might 
be drawn with the no-fault insur- 
ance and workmen’s compensa- 
tion remedies. It must be remem- 
bered, however, that in both those 
situations, when the remedy was 
taken away, the injured person re- 
ceived a benefit which he did not 
have previously, namely recovery 
without fault. No such additional 
benefit is received by the injured 
person under the present Act. 


Success of Medical Mal- 
practice Reform Act will be 
measured over next five 
years 


A constitutional challenge to 
the Act might also be raised under 
the theory of denial of equal pro- 
tection. The Act singles out the 
medical malpractice action, and 
for such action provides a unique 
remedy. However, since a denial 
of equal protection will be found 
only if the classification is arbit- 
rary or capricious, the chance of a 
successful attack here is slim. The 
court held in Lasky v. State Farm 
Ins. Co., 296 So. 2d 9 (Fla. 1974), 
that just because the legislature 
has seen fit to remedy a perceived 
evil in one area, it is not compel- 
led to extend that remedy to all 
areas in which it might be ap- 
plied. 

All consulted during the draft- 
ing of the Act, physicians, attor- 
neys, and insurers, agreed that in 
order for the mediation panel to 
be effective the judicial referee 
should be a circuit judge rather 
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than a nonjudicial person. How- 
ever, Art. V, §13 of the Constitu- 
tion provides that judges must de- 
vote full time to their judicial 
duties. This raises the question of 
whether such quasi-judicial func- 
tions can constitutionally be as- 
signed by the legislature to a judi- 
cial officer. The law in this area is 
sparse. Early cases indicate that 
since the Florida Constitution is 
only a limitation on state police 
power, quasi-judicial functions 
can be assigned to judges, so long 
as they do not violate constitu- 
tional limitations. See, e.g., Harry 
E. Prettyman, Inc. v. Florida Real 
Estate Commission, 109 So. 442 
(Fla. 1926). However, those cases 
were decided prior to the inclu- 
sion in the Constitution of Art. V, 
§13. Whether their activities as 
mandated by the Act will infringe 
upon judicial duties of circuit 
judges is another question for 
court determination. 

Although Canon 5E, Code of 
Judicial Conduct, provides that a 
judge should not act as an arbi- 
trator or mediator, the Supreme 
Court, in the transition rules 
which have been promulgated 
pursuant to the Act, has provided 
that the participation of the judge 
in the mediation hearing shall not 
be construed as a violation of that 
canon. See,In Re Transition Rule 
21, 316 So. 2d 38 (Fla. 1975). This 
rule insulates the Act from attack 
on that basis. 


A Judicial Response 


On September 10, 1975, in 
Sparkman v. Carter, Civil Action 
No. 75-2466-CA-01-F, Judge 
Volie Williams, Jr., of the Circuit 
Court of the Eighteenth Judicial 
Circuit, considered many of the 
questions raised in this article, 
and found Section 5 of the Act 
creating the medical liability 
mediation panel to be unconstitu- 
tional under both the Florida and 
United States Constitutions. 

The plaintiff in that case had 
filed suit without first submitting 
his claim to the mediation panel 
procedure. Denying defendant's 
motion to dismiss, which chal- 
lenged the plaintiff s failure to file 
for mediation, the court found 
that: 

(1) The mediation provisions of 
Section 5 denied plaintiff due 
process and equal protection of 
the laws, under both the Florida 


and United States Constitutions, 
by making it mandatory for a 
plaintiff to first submit his claim to 
mediation before filing a suit at 
law, while the defendant was al- 
lowed the option of submitting his 
defense to mediation. 

(2) The requirement that the 
trial on the merits shall be con- 
ducted without reference to in- 
surance, insurance coverage or 
joinder of the insurer violated the 
constitutional mandate of 
Shingleton v. Bussey, supra. 

(3) Section 5 restrained plaintiff 
from timely access to the courts in 
violation of Art. I, §21 of the 
Florida Constitution. 

(4) Section 5 violated Art. V, §13 
of the Florida Constitution, by re- 
quiring circuit judges to devote a 
portion of their time to nonjudi- 
cial functions. 

(5) Section 5 infringed upon the 
constitutional power of the Su- 
preme Court by creating rules of 
pleading. 

(6) Section 5 denied plaintiff 
due process and equal protection 
of the laws under the 5th and 14th 
amendments to the United States 
Constitution, since that section 
singled out a special class and 
provided relief only for that class. 
Judge Williams certified these 
constitutional questions to the 
Supreme Court, pursuant to Fla. 
App. Rule 4.6 and Art. V, §3(a)(1) 
of the Florida Constitution. These 
important constitutional issues 
should receive consideration by 
that court in the near future. O 


FOOTNOTES 

1 Pursuant to the self-insurance pro- 
visions, the Florida Medical Association 
has established a Professional Liability In- 
surance Trust, providing a self-insurance 
vehicle for physicians in the state. Under 
the Trust, the rate structure for $500,000 
coverage is the same as the January 1, 
1975, Argonaut rate structure for $100,000 
coverage. The highest premium would be 
$8,243 for anesthesiologists, neurosur- 
geons, orthopedists and the like in Dade 
and Broward Counties. 

2 See In Re Transition Rule 21, 316 So. 
2d 38 (Fla. 1975), which contains the Su- 
preme Court rules promulgated pursuant 
to the Act. 

3 All references are to Florida Statutes. 
The Mediation Panel Provisions are found 
in Section 5 of Fla. Laws 75-9. 

4See In Re Clarification of Florida 
Rules of Practice and Procedure, 281 So. 
2d 204 (Fla. 1973). Although the legisla- 
ture has the constitutional power to repeal 
any rule of the Supreme Court by a two- 
thirds vote, it has no constitutional author- 
ity to enact any law relating to practice and 
procedure. 
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UPL OPINIONS 


Representation By 
Corporations 
Advisory Opinion 75-1 


The committee has received a 

request for an opinion regarding 
the interpretation of Rule of 
Summary Procedure 7.050(a)(2), 
which states in part: 
A party, individual or corporation, who or 
which has no attorney handling such cause 
shall sign his or its statement of claim or 
other paper and state his or its address. 
Provided, however, if the trial court in its 
discretion shall determine that the plain- 
tiff is engaged in the business of collecting 
claims and holds such claim being sued 
upon, by purchase, assignment or man- 
agement arrangement in the operation of 
such business, the court may require such 
corporation to provide counsel in the pro- 
secution of the cause. 


The committee is specifically 
asked to clarify the nature and ex- 
tent of pro se representation by 
corporations which are parties in 
county court proceedings con- 
ducted pursuant to the Rules of 
Summary Procedure. 

At the outset and as a corollary 
to the question of corporate rep- 
resentation pro se, the committee 
would emphasize that R.S.P. 
7.050 clearly permits an indi- 
vidual, who is a party to a legal 
proceeding, to represent himself 
in proper person. We would cau- 
tion, however, that the cause of 
action, claim(s) and/or right(s), 
and issues involved must be per- 
sonal to the party who is the real, 
beneficial owner of the claim as- 
serted in the litigation. Heiskell v. 
Mozie, 82 F.2d 861 (D.C. Ct. App. 
1936). 

It is the prevailing majority 
view that a corporation cannot 
represent itself in proper person 
and can only appear in judicial 
proceedings by way of a licensed 
attorney. See, e.g., Osborn v. 
Bank of the United States, 9 
Wheat 738 (1824); Tuttle v. Hi- 
Land Dairyman’s Association, 
350 P. 2d 616 (Utah 1960); 
Nicholson Supply Co. Inc. v. First 
Federal Savings & Loan Associa- 
tion of Hardee County, 184 So. 2d 
438 (2 D.C.A. Fla. 1966); In Re 
Highley, 459 F. 2d 554 (9th Cir. 
1972). 
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To the extent that R.S.P. 7.050 
permits corporate representation 
in proper person, it is an ex- 
ception to the general rule articu- 
lated above. The reason for the 
exception appears to lie in the na- 
ture of proceedings tried pur- 
suant to the Rules of Summary 
Procedure. Those rules are 
largely derived from small claims 
courts which have traditionally 
been “the people’s court” where 
the amount in controversy and na- 
ture of causes heard frequently do 
not provide sufficient justification 
for the expense of an attorney. In 
some jurisdictions, an exception 
to the general rule exists where a 
corporation appears in a court 
“not of record.” See, e.g., Pruden- 
tial Ins. Company v. Small 
Claims Court, 173 P. 2d 38 (Cal. 
App. 1946); Burgess v. Federated 
Credit Services, 365 P. 2d 264 
(Colo. 1961); Dixon v. Reliable 
Loans, Inc., 145 S.E. 2d 771 (Ga. 
1971). 

In light of the general rule, the 
limited number of cases in which 
corporations are allowed to ap- 
pear without an attorney, the pre- 
sent jurisdictional limit of $1,500 
in county court proceedings 
under the Rule of Summary Pro- 
cedure, the rights of corporations 
to adequate representation in 
legal matters, and the necessity of 
having legal proceedings carried 
on according to rules of law and 
practice; it is the conclusion of 
this committee that a corporation 
can only appear in proper person 
in county courts under the Rules 
of Summary Procedure via duly 
authorized agents which would 
include licensed Florida attor- 
neys, corporate officer(s) or man- 
agement personnel. Nonattorney 
officers or management personnel 
would be permitted to representa 
corporation under the rule, pro- 
vided such representation does 
not impair orderly procedure and 
the administration of justice. See, 
e.g., Bernard M. Shotkin v. Her- 
man Cohen, 163 So. 2d 330 (3 
D.C.A. Fla. 1964). 

The committee would again 
emphasize that the cause of action 
must be the corporation’s and it 


may be represented only by one 
with express authority under trad- 
itional agency rules. See 1964 Op. 
Atty. Gen., 064-64. These bona 
fide rules would necessarily limit 
representation to regular corpo- 
rate officers or management per- 
sonnel who occupy a status as 
close to the corporation’s “per- 
son” as agency rules contemplate. 
Furthermore, corporate officers or 
management personnel in charge 
of day-to-day corporate affairs 
(who would be authorized to em- 
ploy attorneys for litigation) 
would logically be the proper rep- 
resentatives in proceedings under 
the Rules of Summary Procedure. 

The committee also points out 
that R.S.P. 7.050(a)(2) provides 
discretion in the trier of fact to re- 
quire counsel where “the plaintiff 
is engaged in the business of col- 
lecting claims... .” The commit- 
tee is of the opinion that this is a 
further indication of the strict 
manner in which pro. se 
representation of corporations 
should be construed. The lan- 
guage “collecting claims” should 
be construed as broadly as R.S.P. 
7.010(b), permits, i.e., “the de- 
mand or value of property in- 
volved does not exceed 
$1,500. Such a construction 
permits the court’s full discretion 
to require a corporation not hold- 
ing a claim personal to it, to pro- 
vide legal counsel to represent it. 
The presumption should be 
against allowing a nonlawyer to 
proceed in such cases. A con- 
sumer collection agency may not 
appear to be practicing law. See 
F.S., Section 559.72. Responsible 
collection agencies should not 
“institute judicial proceedings on 
behalf of creditors or other per- 
sons.” See Statement of Princi- 
ples between ABA and Collection 
Agencies. Furthermore, the rule 
precludes recurring and continu- 
ing legal representation in the 
courts of this state by nonlawyer 
corporate representatives. The 
rule was not, in our opinion, de- 
signed or drafted to authorize 
such representation. 


Investigator as Interrogator 
Advisory Opinion 75-2 


The committee has been re- 
quested to render an opinion in 
reference to Section 27.04, 
Florida Statutes, which states: 


The state attorney shall have summoned 
all witnesses required on behalf of the 
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state; and he is allowed the process of his 
court to summon witnesses from through- 
out the state to appear before him in or out 
of term time at such convenient places in 
the state attorney's judicial circuit and at 
such convenient times as may be desig- 
nated in the summons, to testify before 
him as to any violation of the criminal law 
upon which they may be interrogated, and 
he is empowered to administer oaths to all 
witnesses summoned to testify by the pro- 
cess of his court or who may voluntarily 
appear before him to testify as to any viola- 
tion or violations of the criminal law. (Em- 
phasis supplied). 

An incident has occurred in one 
of the judicial circuits wherein 
witnesses have been summoned 
pursuant to the above quoted sec- 
tion of the Florida Statutes to ap- 
pear before the state attorney, but 
interrogation was conducted by 
an investigator for the state 
attorney's office. Although pre- 
liminary questions were asked by 
an assistant state attorney, the 
primary questioning was con- 
ducted by the nonlawyer inves- 
tigator. 

It is the opinion of this commit- 
tee that the language above means 
precisely what it says, i.e., that in- 
terrogation must be conducted by 
the state attorney or one of his as- 
sistants empowered to so act. See 
Section 27.181, Florida Statutes. 
By permitting a nonlawyer inves- 
tigator to perform such interroga- 
tion, he is assuming the power ofa 
state attorney or assistant state at- 
torney who must be a lawyer to so 
act in the State of Florida. See e.g., 
The Florida Bar v. Frank M. 
Joyce, 299 So. 2d 27 (Fla. 1974); 
Op. Atty. Gen. 075-75. 

The committee wishes to em- 
phasize that this opinion in no 
way constrains the normal, 
routine activities of investigators 
in interrogating witnesses. This 
opinion simply says that when a 
witness is summoned pursuant to 
Chapter 27.04, Florida Statutes, 
the interrogation process must be 
conducted in accordance with 
that provision of state law by a 
state attorney or assistant state at- 
torney empowered to so act. 

In summary, an investigator 
conducting interrogation pur- 
suant to Chapter 27.04, Florida 
Statutes, would be assuming the 
role of a state attorney or assistant 
state attorney and would thereby 
be engaged in the unauthorized 
practice of law by so acting. 


Standing UPL Committee 
H. L. Cooper, Jr. Chairman 
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FOR THE 


OUT-OF-STATE ATTORNEY 


TO BE GIVEN— 


First Triannual 1975—February 25 and 26 
Second Triannual 1975—July 29 and 30 
Third Triannual 1975—October 28 and 29 


Quality 


BRC has drawn on both local and national faculty persons to develop a Florida 
bar course geared to the special needs of the out-of-state attorney. Our 
outstanding faculty has created and refined a series of law summaries with- 
out equal in terms of clarity, comprehensiveness, and currency. In addition to 
these excelient law summaries, BRC of Florida has honed its Programmed 
Learning System (PLS) to a fine edge, providing exam writing and other 
supplementary services of individual diagnosis and evaluation not available 
anywhere else. 


Technique 


The use of local multiple-choice questions, multi-state multiple-choice ques- 
tions, and demanding essay questions by the Florida bar examiners creates a 
need for a fully-integrated study program that goes beyond the traditional 
combination of law outlines and reinforcing lectures. A busy practitioner who 
has been unable to keep in touch with the vast changes in Constitutional Law, 
Criminal Procedure, Torts, and the Contracts aspects of the Uniform Com- 
mercial Code needs more than the quick “once-over”’ which Is sufficient for 
the recent graduates. 


Performance 


BRC has devoted its full resources to master the Florida exam and convey the 
necessary information and skills to out-of-state attorneys. Over 90% of all 
BRC’s practitioner enrollees pass on the first try (almost 100% by the second 
try.) BRC’s rate of success is unequaled in Florida. 


PLEASE SEND ME MORE INFORMATION ON THE FLORIDA 
non’ BRC COURSE. 


state 


MIAMI 1000 N. Miami Ave., Miami, Fla. 33136 (305) 358-4686 

COMPUTER PROCESSING AND TESTING 830 N. La Brea, Inglewood, Ca. 
90302 (213) 674-9300 

BRC MAIN VA OFFICE 5440 Cass Avenue, Detroit, Mich. 48202 (313) 831-7117 
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THE 1975 FLORIDA BAR SURVEY 


By PETER J. FANNON 
Assistant Director, Programs 


The 1975 Florida Bar Survey questionnaire was 
mailed to each Bar member in June 1975. Approx- 
imately 6,000 completed questionnaires were re- 
turned. 5,550 returned questionnaires were from a 
resident membership of 14,000. This was a 40% re- 
turn from the resident membership and statistically 
is likely to be representative of resident member- 
ship. 

The questionnaire responses were recorded on 
coding sheets and the information was keyed into a 
computer from the coding sheets. Quality control 
checks were used to check for errors in recording on 
the coding sheets and subsequently in keying into 
the computer. Multiple responses to questions sol- 
iciting single responses were treated as nonres- 
ponses. Questions calling for written responses are 
still in the process of being recorded. 

A number of respondents provided useful criti- 
cisms to certain questions. These criticisms will be 
kept on file and will be given serious consideration 
in the construction of the 1977 questionnaire. 

This article contains the total responses to each 
question, the total responses to each choice for each 
question, and the percentage for each choice. Com- 
parisons between responses to selected questions 
will be the subject of a later Journal article. 

It is important to keep in mind when reading the 
results of the survey that many of the questions were 
seeking opinions rather than facts. As many keen 
observers of man have discovered, lawyers are also 
human beings, and as such occasionally exercise the 
proclivity for venturing opinions on questions with- 
out having the facts. 


SOME OBSERVATIONS 

The 1975 Florida Bar Survey and the 1972 Florida 
Bar Survey obtained data for the years 1974 and 1971 
respectively. Certain questions in both surveys re- 
ported the same type of information and compari- 
sons of the responses to these questions revealed the 
following: 


1) 33% of the 1971 membership and 50% of the 1974 
membership were age 36 or under. 

2) 29% of the 1971 membership and 43% of the 1974 
membership were admitted to The Florida Bar five 
years or less. 

3) 26% of the 1971 membership and 35% of the 1974 
membership earned law degrees from non-Florida 
law schools. 

4) 76% of the 1971 membership and 87% of the 1974 
membership earned 80% or more of net income from 
the practice of law. 

5) 42% of the 1971 membership and 51% of the 1974 
membership earned over $25,000 net income before 
taxes. 41% of the 1974 membership earned over 
$30,000 net income before taxes. 


6) 75% of the 1971 membership in active practice 


plans to add one or more attorneys in the next two 
years. 67% of the 1974 membership plans to add one 
or more attorneys in the next three years. 


7) 31% of the 1971 membership and 44% of the 1974 
membership said it would employ one or more legal 
paraprofessionals in the next three years. 

8) The distribution of effort by practicing lawyers 
over various areas of law was essentially the same in 
both surveys. 


9) Both surveys indicated that approximately one- 
third of the membership was in the single prac- 
titioner category. 

10) Approximately 25% of the 1974 membership in 
active practice indicated it did not have enough prac- 
tice. 15% of the 1974 Florida law firms indicated that 
they have let one or more lawyers go without re- 
placement in the last two years and 3% indicate that 
they will let one or more go without replacement in 
the coming year. 

11) 60% of the 1974 members in active practice see a 
10% or better increase in demand for legal services 
in their respective main fields of practice over the . 
next five years. 

12) 77% of the 1974 membership in active practice 
sees a 10% or better increase in demand for legal aid 
and defender services over the next five years. 


Total 
Responses 
5813 1. Please indicate below the zip code for where 
your principal office is located. 
2. What is your age? 
1425 Under 30 24.5% 
1419 31 to 35 24.4% 
650 36 to 40 11.2% 
616 41 to 45 10.6% 
569 46 to 50 9.8% 
472 51to 55 8.1% 
239 56 to 60 4.1% 
174. 61 to 65 3.0% 
249 Over 65 4.3% 
5781 3. How long have you been admitted to any Bar? 
889 Under 2 years 15.4% 
1249 3 thru 5 years 21.6% 
946 6 thru 9 years 16.4% 
693 10 thru 14 years 12.0% 
524 15 thru 19 years 9.1% 
1002 20 thru 29 years 15.2% 
233 30 thru 39 years 2.6% 
245 40 or more years 3.0% 


5817 4. How long have you been admitted to The Florida 
Bar? 


1110 Under 2 years 19.1% 
1377 3 thru 5 years 23.7% 
899 6 thru 9 years 15.5% 
687 10 thru 14 years 11.8% 
530 15 thru 19 years 9.1% 
884 20 thru 29 years 15.2% 
153 30 thru 39 years 2.6% 
177 40or more years 3.0% 
5806 5. From which law school did you obtain your law 
degree? 
31 Do not have law degree 0.5% 
636 John B. Stetson 11.0% 
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5788 


5808 


5763 


5747 


5761 


5674 


Responses 
990 University of Miami 17.1% 
1823 University of Florida 31.4% 
7 FloridaA&M 0.1% 
317 Florida State University 5.5% 
94 Duke University 1.6% 
99 Harvard 1.7% 
34 Yale 0.6% 
67 University of Virginia 1.2% 
1708 Other 29.4% 


business expenses but not personal expenses. 


6. Do you have an advanced law degree? (Beyond 
first law degree) 
358 Yes 
543. No 


6.2% 
93.8% 


7. What percent of earned income in 1974 (ex- 
cluding investment income) was derived from the 
practice of law (including judges, law school 
teachers, government attorneys and corporate attor- 


neys)? 

5041 80% or more 86.8% 
253 60% to 79% 4.4% 
101 50% to 59% 1.7% 
413 less than 50% 7.1% 

8. What is your primary legal occupation? 

1218 Sole practitioner 21.1% 
209 _ Sole practitioner engaged in 3.6% 

group practice 
1399 Partner in firm 24.3% 
810 Shareholder in professional 14.1% 
corporation 

672 Associate of sole 11.7% 
practitioner or firm 

251 Nonshareholder-lawyer in 4.4% 
professional corporation 

171 Judge 3.0% 

612 Government lawyer 10.6% 
(other than judge) 

34 Law teacher, full time 0.6% 

248 Lawyer employee of business 4.3% 
or institution 

139 Other 2.4% 


9. How many hours did you spend in 1974 as of- 
ficer, member of governing board and as member of 
committee(s) and/or section(s) of the ABA, The 
Florida Bar, and as member of alocal bar association 
and any other bar association in which membership 
was held? 


605 Under $10,000 10.7% 
331 $10,000 to $12,499 5.8% 
379 $12,500 to $14,999 6.7% 
472 $15,000 to $17,499 8.3% 
350 $17,500 to $19,999 6.2% 
343 $20,000 to $22,499 6.0% 
323 $22,500 to $24,999 5.7% 
305 $25,000 to $27,499 5.4% 
227 $27,500 to $29,999 4.0% 
439 $30,000 to $34,999 7.7% 
305 $35,000 to $39,999 5.4% 
290 $40,000 to $44,000 5.1% 
202 $45,000 to $49,999 3.6% 
307 $50,000 to $59,999 5.4% 
277 $60,000 to $74,999 4.9% 
214 $75,000 to $89,999 3.8% 

71 $90,000 to $99,999 1.3% 
234 $100,000 or more 4.1% 


10,879 


12. Regarding The Florida Bar’s plan, please 


check below up to three areas in which you plan to 


4387 Less than 25 76.3% 
681 25to 49 11.8% 
357 50to 99 6.2% 
163 100 to 149 2.8% 

43 150to 199 0.7% 
114 200 or more 2.0% 


designate. 

353 Administrative & Governmental 
Law 3.2% 
88 Admiralty 0.8% 
66 Antitrust 0.6% 
254 Appellate Practice 2.3% 
84 Bankruptcy 0.8% 
57 Consumer Law 0.5% 
1133 Corporation & Business Law 10.4% 
574 Criminal Law 5.3% 
118 Environmental Law 1.1% 
1187 Estate Planning & Administration 10.9% 
787 Family Law 7.2% 
1563 General Practice 14.4% 
67 International Law 0.6% 
100 Labor Law 0.9% 
942 Negligence & Personal Injury 8.7% 
37 Patent, Trademark & Copyright 0.3% 
1471 Real Property Law 13.5% 
395 Taxation 3.6% 
1262 ‘Trial Practice 11.6% 
341 Workmen's Compensation 3.1% 
5700 13. In the past 12 months how many CLE courses 

have you attended? 

1670 O 29.3% 
1176 1 20.6% 
1273 2 22.3% 
844 3 14.8% 
428 4 7.5% 
309 5ormore 5.4% 
4340 14. If you indicated one or more courses above how 


many were offered by agencies other than The 
Florida Bar's Continuing Legal Education Depart- 
ment? 


10. How many hours did you spend in 1974 in 
unpaid public services other than above (Question 


9)? 


3058 Less than 25 53.1% 
894 25to 49 15.5% 
716 50to 99 12.4% 
482 100 to 149 8.4% 
154 150 to 199 2.7% 
457 200 or more 7.9% 


11. What was your personal net income before 
taxes in 1974 from your work as a member of the legal 
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5692 


2351 O 54.2% 
1233 1 28.4% 
476 2 11.0% 
156 3 3.6% 
58 4 1.3% 
66 5ormore 1.5% 


15. Which parts of The Florida Bar Journal do you 
read? (Still being recorded.) 


16. In light of the fact that the Bar now publishes the 
Bar “News” do you believe that the Journal should 
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Total 


5510 


5702 


5573 


5633 


5357 


4870 


5412 


Responses 


strive to become a more academic and scholarly 
publication? 
1170 Strongly agree 20.6% 
2292 Agree 40.3% 
1308 No opinion 23.0% 
751 Disagree 13.2% 
171 Strongly disagree 3.0% 


17. Now that The Florida Bar “News” is published 
monthly do you believe that the Journal should 


3118 Be continued monthly 56.6% 
900 Be published bimonthly 16.3% 
1263 Be published quarterly 22.9% 
84 Be published semiannually 1.5% 
37 Be published annually 0.7% 
108 Not be published 2.0% 


18. Do you use the September directory issue of 
The Florida Bar Journal 


2392 Regularly 42.0% 
1150 Frequently 20.2% 
1712 Occasionally 30.3% 

448 Never 7.9% 


19. Since directory costs prevent complete ad- 
dresses of members for both the alphabetical and 
geographical rosters, in which of the rosters would 
you perfer including members’ complete addresses. 

3096 alphabetical 55.6% 

2477 geographical 44.4% 


20. Do you believe that The Florida Bar should 
certify legal paraprofessionals including their edu- 
cational and experience requirements? 

3335 Yes 59.2% 

2302 No 40.8% 
NOTE: For the purposes of this section a legal para- 
professional is defined as a person who performs 
legal services under the direct supervision of an at- 
torney. 


21. How many legal paraprofessionals do you cur- 
rently employ? 


4028 71.5% 
841 1 14.9% 
326 2 5.8% 
179 3 3.2% 

90 4 1.6% 
169 5ormore 3.0% 


22. How many legal paraprofessionals do you plan 
to employ within the next three years? 


3001 0O 56.0% 
1185 1 22.1% 
598 2 11.2% 
240 3 4.5% 
95 4 1.8% 
238 5ormore 4.4% 


23. On the basis of performance which you have 
witnessed to you believe that recent Florida law 
school graduates in comparison to earlier graduates 
are: 


1654 better trained 34.0% 
2736 equally trained 56.2% 
480 poorer trained 9.9% 


24. Do you believe that in terms of the practical 
training received by law students (such as intern- 


1883 


5516 


5321 


5548 


5456 


4485 


ships, clinical programs, etc.) that the law school 
curriculum should be 


1227 maintained as currently 22.7% 
structured 

1888 slightly modified toward 34.9% 
more practice courses 

2297 _ significantly modified toward 42.4% 


more practice courses 


25. If you are located in a military impact area of the 
state do you feel that legal aid in that area is 


420 _ insufficient 22.3% 
1252 sufficient 66.5% 
211 +more than sufficient 11.2% 


26. Please list below the three most important 
areas in which The Florida Bar Continuing Legal 
Education Department should 
a. offer additional courses: 

(still being recorded) 
b. publish more books: 
(still being recorded) 


27. Do you believe that a one-year intern program 
in Florida should be made a prerequisite for admis- 
sion to The Florida Bar (independent of the fact that 
the applicant is a law school graduate and may have 
also practiced law in other jurisdictions)? 

2376 Yes 

3140 No 


43.1% 
56.9% 


28. Would you pay a higher starting salary to a 
lawyer who had as part of his vita a one-year legal 
internship in Florida? 

3907 Yes 

1414. No 


73.4% 
26.6% 


29. If you have taken the bar examination in the 
past five years what changes would you suggest in 
order to make the examination a more effective 
screening tool for admission to The Florida Bar? (still 
being recorded) 


30. Do you believe that the Bar should continue to 
support a program of merit selection and merit reten- 
tion of judges whereby candidates for judgeships 
would be certified by appropriate nominating com- 
missions prior to initial appointments to office and 
would stand for re-election to office running unop- 
posed but on the basis of their record in office and 
their recertification? 

4401 Yes 

1147 No 


79.3% 
20.7% 


31. Do you believe that the Bar's activity in the area 
of the unauthorized practice of law 

2377 is satisfactory 

3079 needs to be expanded 


43.6% 
56.4% 


32. Do you believe that the current group insurance 
program for the membership is sufficient both in 
types of coverage and in rates? 

3270 Yes 

1215 No 


72.9% 
27.1% 


33. If you answered no to the above question 
please list changes you would like to see. (still being 
recorded) 
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4924 34. Do you believe that the state’s statute on no- 


4711 


4024 


3350 


2845 


3082 


fault divorce 


3154 Has had satisfactory results 64.1% 
1234 Needs some improvement 25.1% 
329 Needs significant improvement 6.7% 
207 Should be eliminated 4.2% 


35. Do you believe that the state’s statute on no- 


fault insurance 


1064 Has had satisfactory results 22.6% 
1639 Needs some improvement 34.8% 

968 Needs significant improvement 20.5% 
1040 Should be eliminated 22.1% 


36. In your experience with the rotation system for 
judges have you found it to be 


1661 
2363 


effective 
not effective 


41.3% 


58.7% 


PART TWO (TO BE ANSWERED BY ALL SOLE PRAC- 
TITIONERS, ALL SPACE SHARERS, THE MANAGING 
PARTNER AND/OR SHAREHOLDER, OR THE DE- 
SIGNATED PARTNER AND/OR SHAREHOLDER) 


37. What is the size of your law office including 

yourself? 

1018 1 lawyer 30.4% 
684 2 lawyers 20.4% 
492 3 lawyers 14.7% 
323 4 lawyers 9.6% 
383 5-7 lawyers 11.4% 
126 8-10 lawyers 3.8% 
324 more than 10 lawyers 9.7% 

38. How many partners (including yourself as a 


partner) are in your office? 


1068 1 37.5% 
701 2 24.6% 
358 3 12.6% 
259 4 9.1% 
459 5ormore 16.1% 


39. Check the single field of law listed below from 


146 Trial work (excluding P.I.) 
55 Workmen's Compensation 


4.7% 
1.8% 


3247 40. What percent of fee producing time did you 
devote to the field indicated in question 39 above? 


129 19% or less 4.0% 
537 20% to 39% 16.5% 
916 40% to 59% 28.2% 
901 60% to 79% 27.7% 
764 80% to 100% 23.5% 


3194 41. When you charge on an hourly basis, what is 
your hourly rate? 


which your individual time and effort produced the 
greatest dollar amount of fees in 1974. 


48 Less than $25 1.5% 
138 $25 to $30 4.3% 
418 $31 to $40 13.1% 

1023 $41 to $50 32.0% 
658 $51 to $60 20.6% 

527 $61 to $75 16.5% 

382 Over $75 12.0% 


2818 42. When you charge on a daily basis, what is your 
usual daily rate? 


69 Less than $100 2.4% 
165 $100 to $149 5.9% 
251 $150 to $199 8.9% 
748 $200 to $299 26.5% 
735 $300 to $399 26.1% 
850 Over $400 30.2% 

3316 43. Do you keep time records? 
837 Always 25.5% 
775 Most of the time 23.4% 
409 Always except in contingent 12.3% 
fee or fixed fee cases 
1085 Sometimes 32.7% 
21 Never 6.3% 


3308 44. How many 8-hour days per week do you devote 
to the practice of law? 


380 6 11.5% 
679 5% 20.5% 
1666 5 50.4% 
290 4 8.8% 
293 Less than 4 8.9% 


3128 45. On the average, how many chargeable hours 


95 Administrative agencies (public) 3.1% 
10 =Antitrusts 0.3% 
16 Appellate work 0.5% 
49 Bank - Savings & Loan 1.6% 
20 Bankruptcy 0.6% 
1 Coal, oil or gas 0.0% 
102 Commercial Law 3.3% 
149 Corporations 4.8% 
234 Criminal law 7.6% 
173. Domestic relations 5.6% 
2 Agricultural agencies 0.1% 

5 Public utilities 0.2% 
=Insurance 0.6% 
9 Admiralty 0.3% 
15 Eminent Domain 0.5% 
3 Public Utilities 0.1% 
16 Patent, Trademark, Copyright 0.5% 
484 Estate and Probate 15.7% 
307 General practice 10.0% 
47 Labor Relations 1.5% 
101 Personal injury, defense 3.3% 
372 Personal injury, plaintiff 12.1% 
576 Real Estate 18.7% 
75 Taxation 2.4% 
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(whether directly billed or not) do you produce a day? 


212 Less than 3 6.8% 
161 3 5.1% 
537 4 17.2% 
814 5 26.0% 
699 6 22.3% 
268 7 8.6% 
204 8 6.5% 
233 More than 8 7.4% 
2802 46. If you keep time records, what time interval do 
you use to indicate time spent? 
59 1 minute 2.1% 
785 5 or 6 minutes 28.0% 
380 10 minutes 13.6% 
1110 15 minutes 39.6% 
395 Hour 14.1% 
4 Day 0.1% 
69 Other 2.5% 


2959 47. How do you usually bill clients? 
1089 Upon completion of a matter, 36.8% 
at end of the month 
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Total 
Responses 
991 Upon completion of a matter, 33.5% 
within a specified number of hours 
or days 
588 Monthly 19.9% 
65 Quarterly 2.2% 
7 Annually 0.2% 
219 On retainer basis 7.4% 


48. In determining fees, which is most frequently 

the predominant factor? 

1448 Time basis 49.2% 
199 Contingent basis 6.8% 
159 Clients’ ability to pay 5.4% 
305 Custom of community 10.4% 
764 Responsibility & results achieved 26.0% 

56 Other 1.9% 
12 Not responsible for billing 0.4% 


49. Have you individually: 
809 Morepracticethanyoucanhandle 24.9% 
1638 All the practice youcanhandie 50.4% 
803 Not enough practice 24.7% 


50. Indicate the total hours spent in performing 
legal work in 1974 whether during normal business 
hours or otherwise. 

1170 Over 2000 hours 39.7% 
589 1800 to 2000 hours 20.0% 
422 1600 to 1799 hours 14.3% 
394 1400 to 1599 hours 13.4% 
373 less than 1400 hours 12.7% 


51. Do you discuss billing procedures with new 
clients during the initial interview? 

3022 Yes 93.4% 

184 No 5.7% 

30 Not responsible for billing 0.9% 


52. Do you have a definite followup program for 
sending out statements or other reminders in cases 
where clients do not pay their bills promptly? 

2471 Yes 76.3% 

727 No 22.5% 
40 Not responsible for billing 1.2% 


53. Would you sue to collect a fee in cases where 
you believe that the client could afford to pay and had 
a reasonable length of time to pay? 

2320 Yes 72.7% 

825 No 25.9% 
45 Not responsible for billing 1.4% 


54. What percentage of the total amount of dollar 
billing to your clients in 1974 did you consider uncol- 
lectible? 

1689 Less than 5% 53.6% 
755 5to 10% 24.0% 
343 11to 15% 10.9% 
195 16 to 20% 6.2% 
168 Over 20% 5.3% 


55. What percent of your 1974 gross income was 
offset by total overhead costs during the last com- 
plete taxable year? 

201 Less than 15% 6.8% 
343 15 to 25% 11.6% 
753 26 to 35% 25.5% 
934 36 to 45% 31.6% 
725 Over 45% 24.5% 


Total 
Responses 


3121 56. How many attorneys do you plan to add to your 
office within the next three years? 

1342 0 43.0% 

889 1 28.5% 

507 2 16.2% 

196 3 6.3% 

54 4 1.7% 

133. 5 or more 4.3% 


3146 57. How many attorneys have you let go and not 
replaced in the past two years? 

2688 0 85.4% 

337 1 10.7% 

2 2.4% 

20 3 0.6% 

5 4 0.2% 

21 5ormore 0.7% 


58. How many attorneys do you intend to let go and 
not replace within this next year? 

3011 97.5% 
55 1.8% 

13 0.4% 

3 0.1% 

1 0.0% 

4 0.1% 


59. In your locality what percentage of increased 
demand for legal services in your main field of prac- 
tice do you believe will occur over the next five 
years? 

348 0% 11.7% 
846 1to 10% 28.5% 
947 11 to 20% 31.9% 
417 21to 30% 14.1% 
407 Over 30% 13.7% 


60. In your locality what percentage of increased 
demand do you believe there will be in legal aid and 
defender services the next five years? 

120 0% 4.3% 
520 1to 10% 18.4% 
901 11 to 20% 31.9% 
559 21 to 30% 19.8% 
721 Over 30% 25.6% 


61. Do you generally expect a forwarding fee (not 
based on legal services provided by you) when you 
refer a case to a specialist in personal injury law? 

1372 Yes 45.0% 

1678 No 55.0% 


62. If you are a specialist in personal injury law, do 
you generally pay a forwarding fee to the referring 
law (not based on legal services performed by the 
referring lawyer)? 

528 Yes 46.7% 
602 No 53.3% 


63. Should the Bar impose some limits on conting- 
ency fees particularly in negligence cases? 
1058 Yes 32.3% 
1805 No 55.2% 
408 No opinion 12.5% 
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PART THREE (TO BE ANSWERED ONLY BY 2336 
LAWYERS UNDER 36 YEARS OF AGE) 


Total 
Responses 


1210 


2283 64. When you took your first job with a law firm, 
the reason was (name one only): 


182 salary 8.0% 2003 
1317 future opportunity 57.7% 
437 locale 19.1% 
175 personal friendships 7.7% 
2 172 prestige of employer 7.5% 


65. Your starting salary for your first job with a law 
firm was? (still being recorded) 


2420 66. What type of supervision did you receive or are 
you receiving during the first two years of your prac- 
tice? 1981 
400 Close 16.5% 
1497 Moderate 61.9% 
523 None 21.6% 
2308 67. Does your firm have a policy of encouraging 


your continuing legal education in a formal sense 
through seminars and the like? 
1842 Yes 79.8% 
466 No 20.2% 


2077 68. If yes, do you feel that CLE or PLI type seminars 


are helpful? 
1999 Yes 96.2% 
78 No 3.8% 


69. During your first two years of practice, did you 
contribute to the firm's decision making process? 


781 None 33.4% 
1178 Moderately 50.4% 
377 Equally 16.1% 


70. How many firms have you been associated with 
or a member of during the following periods of your 
practice? (still being recorded) 


71. After how many years of practice does your firm 
ordinarily admit associates to the partnership (or as- 
sociation)? 


112 one year 9.3% 
195 two years 16.1% 
314 ‘three years 26.0% 
216 ‘four years 17.9% 
273 years 22.6% 
100 years 8.3% 


72. Does your firm encourage you to provide legal 
services to the poor? 

839 Yes 41.9% 

1164 No 58.1% 


73. Would you prefer to spend more time on such 
activities? 

407 Yes 20.5% 

1574 No 79.5% 


74. How many hours per month do you usually 


spend in providing legal services to the poor? 


hours. (still being recorded) 
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We're good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 
up to $37,500 in protection for you, 


your employees and eligible family 
members. 


Disability Income 
Protection 


up to $400 per week income protec- 
tion for you and your employees for 
accident and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour 
accident protection for you and 
your employees. 


Life Insurance 


up to $100,000 low cost term pro- 
tection for you and your employees. 


Lawyer's Liability 
Package 


$100,000 or more liability protec- 
tion (including professional liability 
protection) plus “all risk” office 
professional property protection. 


Workmen’s 
Compensation 


protection from your statutory lia- 
bility under Florida’s Workmen's 
Compensation Law. 


Hospital Indemnity 


$50 a day in supplemental cash for 
extra hospital expenses for you and , 
eligible family members. Poe &Associates, Inc. 
P.O. Box 1348/Tampa, Florida 33601 
Telephone (813) 228-7361 


Administrators for The Florida Bar insurance plans 


Poe and Associates, Inc. 
P.O. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 


(1) Major Medical Expense C) Lawyer’s Liability CL) Disability Income 
C) Life Insurance Package CL) Accidental Death and 
CL) Hospital Indemnity Dismemberment 
Workmen's Compensation 


Name Address 


City State Zip 


Age Telephone Date & 
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Access of the Poor to Nonprofit Hospitals 


A problem of increasing mag- 
nitude is that of access of the poor 
to the nation’s mainstream hospi- 
tal system—the nonprofit, volun- 
tary or charitable hospitals which 
comprise more than 60 percent of 
the general acute-service hospital 
beds in the country. Increased 
costs of medical care in recent 
years have resulted in the elimi- 
nation of out-patient clinics for 
the poor and free in-patient serv- 
ice in these nonprofit hospitals. 
Concurrently, the public hospi- 
tals which are often the primary or 
only health facilities available to 
the poor have become over- 
crowded, under-staffed, under- 
financed and under-equipped. 
The need to keep the nonprofit 
hospitals open to some portion of 
the poor has thus become 
intensified.! 

One avenue to achieve this end 
is the enforcement of the legal ob- 
ligations of the hospital-grantees 
of federal construction money 
under the Hill-Burton Act? to pro- 
vide a reasonable volume of free 
service. The purpose of the Act is 
to assist the states in their pro- 
grams for the construction of non- 
profit hospitals such as are neces- 
sary to furnish adequate medical 
services to all their people.’ 
Under the Act, construction 
money is given to hospitals in ex- 
change for their assurances that 
they will serve all persons in their 
territorial areas and afford a 
reasonable volume of service to 


Marcia K. Cypen, author of this article, 
is a third-year law student at the Univer- 
sity of Miami School of Law. She is a 
member of the Law Review and is a legal 
intern for Legal Services of Greater 
Miami, Inc. Ms. Cypen was a law clerk in 
the Law Reform Unit of Legal Services 
from June 1974 until August 1975. She 
writes this column on behalf of the Legal 
Aid and Indigent Defendant Committee, 
Gregory A. Presnell, chairman. 
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persons unable to pay for it at 
below cost or without charge. 
Most of the enforcement is left to 
the state. Any state desiring to par- 
ticipate in the program submits a 
plan designating a single agency 
for the administration of the plan.4 
Hospitals seeking money submit 
an application for funds to the 
state agency, which reviews such 
applications and either accepts or 
rejects them. The state agency 
also sets the criteria for eligibility 
for free care, monitors compliance 
by the hospital-grantees, and re- 
ports to HEW as to such com- 
pliance. 

Over 3,800 general, acute-serv- 
ice hospitals (approximately half 
of the hospitals in the United 
States) have received one or more 
such grants since 1947, totalling 
over $4 billion.5 The enforcement 
of the obligations of these hospi- 
tals would therefore contribute 
substantially to the alleviation of 
the current health care crisis. 

Although enacted in 1946, it 
was not until 1970 when HEW, 
pressured by numerous lawsuits 
by legal services attorneys and the 
National Health Law Program,® 
began to issue exact regulations 
and guidelines for the enforce- 
ment of the legal obligations aris- 
ing under the Hill-Burton Act.” 
This article will focus on the legal 
obligations of Hill-Burton gran- 
tees to provide a reasonable vol- 
ume of free care to those unable to 
pay, as prescribed by current 
HEW regulations and recent 
court decisions. 

Based in part on Gomez v. 
Florida State Employment 
Service,® the court in Cook v. 
Ochsner Foundation Hospital® 
held that as the Hill-Burton Act is 
designed, at least in part, to ben- 
efit persons unable to pay for 
medical services, such persons 
are beneficiaries of the Act and 


therefore a right of private action 
by such persons is implied under 
the Act. Subsequent lawsuits reaf- 
firmed that poor people have 
standing to sue and that there is a 
cause of action under 
Hill-Burton.’° The court in 
OMICA ov. James Archer Smith 
Hospital™ held, in addition, that 
HEW was an indispensable party 
as HEW has the responsibility to 
carry out the provisions of the 
Hill-Burton Act. Furthermore, in 
Perry,'? the court specifically 
held that there was clearly juris- 
diction under 28 U.S.C. §1331, 
the federal question statute, and 
that the amount in controversy ex- 
ceeded the necessary $10,000: 

since the value of the thing sought to be 
accomplished is the measure in an action 
of this kind, and clearly the value of what is 


sought to be accomplished here far ex- 
ceeds the jurisdictional amount.” 


An interim regulation (which 
later became final) issued by 
HEW in July, 1972,'4 set the pre- 
sumptive compliance guidelines 
for provision of a reasonable vol- 
ume of free care as follows: 

(1) 3% of operating costs, minus 
Medicare and Medicaid reim- 
bursement, per year; 

(2) 10% of all grants per year; or 

(3) Certification by a hospital 
that it would not turn away any- 
one due to inability to pay. 

The obligation to provide a 
reasonable volume of free care is, 
in addition, limited to 20 years 
from completion of construction. 
Furthermore, the regulation set 
these presumptive compliance 
guidelines as a maximum, i.e., the 
state Hill-Burton agency may not 
require that a larger volume of 
free care be provided by any hos- 
pital although it may have the fi- 
nancial ability to do so. 

These provisions have been 
strongly criticized as unfair to 
poor people and inconsistent with 
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EQUAL JUSTICE UNDER LAW 


the underlying policy of the Act, 
i.e., the public obligation of hospi- 
tals receiving federal funds to 
serve the poor.'® Factors con- 
tributing to the bias in favor of the 
hospitals are the necessary ap- 
proval of the Federal Hospital 
Council for the promulgation of 
any HEW regulation implement- 
ing the Hill-Burton Act, and the 
de facto domination of the Ameri- 
can Hospital and American Medi- 
cal Associations over representa- 
tives of the poor in commenting 
upon any proposed regulations 
and modifying such regulations. 
With respect to the three or ten 
percent alternatives, the hospital 
has a choice without regard to 
equity; i.e., the financial ability of 
a hospital to meet community 
needs is not the standard chosen 
by HEW in determining the re- 
quired amount of free care to be 
provided by a hospital. 
Furthermore, the guidelines 
are inordinately low. In fact, the 


choice of three percent of operat- 
ing costs resulted from an Ameri- 
can Hospital Association survey 
which indicated that the vast ma- 
jority of the hospitals already pro- 
vided that amount of free service 
and would require no additional 
service by them. In addition, the 
designation by HEW of the guide- 
lines as maxim without regard to 
the financial ability of a hospital to 
provide a higher level of free serv- 
ice acts as an effective barrier to 
the achievement of the purpose of 
the Hill-Burton Act. These de- 
ficiencies continue at present. 

A major problem in the Hill- 
Burton program has been that the 
HEW regulation made no pro- 
vision for participation in the 
Medicaid program, the federal- 
state governmental third-party 
program, whereby the hospital is 
reimbursed at reasonable cost for 
any services provided to indigent 
persons entitled to Medicaid. 
This was remedied, however, by 
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the court in Cook v. Ochsner,** in 
which it held: 

The exclusion of persons covered by the 
Medicaid program (Title XIX of the Social 
Security Act, 42 U.S.C. §1396 et. seq.) con- 
stitutes a denial of service to persons in the 
territorial area, and consequently a viola- 
tion of the “community service” obligation 
of the defendant hospitals. 

As a result of the decision in 
Cook, HEW promulgated a regu- 
lation, 42 C.F.R. §53.113(d)(2), 
mandating participation in the 
Medicaid program by all Hill- 
Burton hospitals. Furthermore, 
the preface to the regulation for- 
bids refusal by hospital-grantees 
to participate in the Medicaid 
program because the state in 
which the grantee is located al- 
legedly does not reimburse at 
reasonable cost. 

Another serious defect was the 
provision which allowed a hospi- 
tal to make a written determina- 
tion of an individual’s eligibility 
for free and/or below cost services 
after the services were rendered 
and the individual had been bil- 
led. By thus deferring the deci- 
sion as to eligibility beyond the 
admission process, poor people 
who could not pay a deposit or 
who were without adequate 
health insurance were conse- 
quently denied admission and, in 
effect, kept out of the hospitals. 
Those who initially qualified for 
admission were deterred by the 
possibility of eventually facing 
hospital bills they would be un- 
able to pay if the hospital success- 
fully claimed it had fulfilled its 
free care obligation. In fact, many 
poor people were not even aware 
of the free service obligation. 

Additionally, the provision al- 
lowed the write-off of old bad 
debts to the free service for the 
poor program. In response to this 
practice, the court in Corum v. 
Beth Israel Medical Center,** 
held this provision invalid and 
stated: 

[T]he only services for which the stat- 
utory assurance is received are those pro- 
vided to persons who are “unable,” not 
merely unwilling to pay. Bad debts incur- 
red by the hospitals from persons not cov- 
ered by the statute are an expense of 


operating which they must bear them- 
selves. 
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HEW acquiesced in the court 
decision and issued a policy 
statement in 1974 (pending the 
promulgation of a new regulation) 
requiring that the “billing 
provision’’** be treated as null and 
void, and that hospitals ascertain 
to the maximum degree possible 
prior to the rendition of service 
that the recipient would be eligi- 
ble for uncompensated care. 
Thus, the rendition of bills prior 
to a determination of eligibility 
has necessarily been forbidden, 
as well, in most cases.!® 
Furthermore, a proposed 
amendment to HEW regulation 
42 C.F.R. §53.111,?° requires 
those hospitals which select the 
“open door” option, those found 
not in compliance, or those not 
reporting to the state agency en- 
forcing the Hill-Burton Act to post 
the following notice in appro- 
priate areas within the facility for 
the purpose of informing patients 
or potential patients that criteria 
for eligibility for free care and ap- 
plications are available upon re- 
quest: 
This hospital (or other facility) is required 
by law to give a reasonable amount of serv- 
ice at no cost or less than full cost to people 
who cannot pay. If you think that you are 
eligible for these services, please contact 
our business office (give office location) 
and ask for assistance. If you are not satis- 
fied with the results, you may contact (the 
state Hill-Burton agency with address). 


The provision has been criticized 
for not requiring posted notice by 
all Hill-Burton facilities. 

An additional problem area was 

the responsibility for the deter- 
mination of the kind of services to 
be provided by a Hill-Burton 
grantee. The court in Corum v. 
Beth Israel Medical Center?’ re- 
jected the defendant hospital’s 
proposal that a Hill-Burton gran- 
tee be allowed to provide only 
emergency care or to have an en- 
tirely free hand in selecting the 
type of care it must furnish. The 
court held: 
The stated purpose of the Act is not merely 
to enable hospitals to provide emergency 
services, but “to furnish adequate hospital, 
clinic, or similar services’ (42 U.S.C. 
§291), which terms, we believe encompass 
the whole range of hospital 
services. .. .Accordingly, we find that a re- 
cipient of Hill-Burton funds is required by 
the statute to provide such services in such 
portion or portions of its facility as will 
constitute a reasonable volume in light of 
the needs of the community and the 
amount of the grant.22 (emphasis added). 
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This position was reaffirmed in a 
later decision in corum?® in 
which the court stated: 


We thus rejected the argument. . .that pro- 
viding services in the emergency room (or 
in any other portion of the hospital 
selected by the grantee) in an amount 
equal to or greater than the maximum re- 
quirement permitted by the regulation 
ipso facto satisfies the statutory require- 
ment. 


In its decision the court reiter- 
ated that the responsibility for de- 
ciding the kind as well as the 
amount of services which consti- 
tute the “reasonable volume” of 
services required to be provided 
by a Hill-Burton grantee lies in 
the state agency designated for 
that purpose, i.e., the state agency 
has primary jurisdiction. Criteria 
for this determination by the state 
agency are set forth in HEW 
regulations:™ the nature of serv- 
ices provided by the facility, the 
need within the area served by 
the facility, and the extent and na- 
ture of joint or cooperative pro- 
grams with other facilities. Fi- 
nally, the state agency must pro- 
vide in its plan for evaluation and 
enforcement of the Hill-Burton 
assurances and report in writing 
annually to the Secretary of HEW 
its general evaluation of facilities’ 
compliance with the assurances, 
the disposition of all complaints 
received, and the status of any 
remedial action.?5 


Unfortunately, the law is more 
honored in the breach than in the 
observance. Public interest 
monitoring of HEW and the state 
Hill-Burton agencies to which the 
major responsibilities had been 
delegated by HEW revealed con- 
tinued, massive inaction by both 
HEW and the state agencies.?® 
Hearings in June 1974 resulted in 
a request by the Health Subcom- 
mittee of the Senate Committee 
on Labor and Public Welfare that 
the General Accounting Office 
investigate the matter. The Gen- 
eral Accounting Office’s report to 
the committee indicated that 
none of the state agencies had an 
active program for monitoring 
compliance and intended to rely 
mostly upon complaints, and that 
some facilities had not informed 
the state agencies how they would 
meet their obligations.?7 


The following comment upon 
the General Accounting Office’s 


report was made by the Senate 
Committee: 
This seems to the committee to be a sorry 
performance by the Department and the 
state Hill-Burton agencies in implement- 
ing a provision which has been in the law 
for over 20 years, and which has been 
reemphasized.”* 
At further hearings in November 
1974 (two years after the free serv- 
ice regulation had become effec- 
tive), HEW testified that it had 
annual reports of free service from 
only 800 of the over 6,000 Hill- 
Burton grantees, and that there 
were no reports for even one gran- 
tee from 25 states.?® 

A direct result of this lack of ac- 
tion by HEW and the state agen- 
cies are changes in the enforce- 
ment program under the new 
Title XVI of the Public Health 
Service Act.°° The implementing 
regulations of the new Act have, 
as yet, to be promulgated. Hope- 
fully, as a result of this new legis- 
lation the guarantee of free serv- 
ice to the poor and the provision of 
Medicaid by Hill-Burton facilities 
will become a reality and not 
merely a legal fiction. Oo 
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Guaranteed Problems With Guaranteed Payments 


TAX LAW 


By BERNARD D. STEIN 
A recent Tax Court case, 
Jackson E. Cagle, Jr.,1 held that a 
guaranteed payment made by a 
partnership to a partner pursuant 
to Internal Revenue Code Section 
707(c)? is not deductible by the 
partnership unless it meets the 
requirements of Code Section 
162(a).2 In so holding, the Tax 
Court imposed a harsh and un- 
warranted burden on individuals 
or entities using the partnership 
form of doing business. 

In Cagle, a general partnership 
known as Parkway Property 
Company was organized to: 
construct, acquire by purchase, own, hold, 
deal in, mortgage, operate, manage, equip, 
lease, sell, exchange, transfer or in any 
manner dispose of warehouses, office 
buildings, and other commercial property, 
and to do and perform all things necessary 


or incidental or connected with or growing 
out of such business.4 


Subject to its formation, the 
partnership entered into a man- 
agement agreement with one of 
the partners, John F. Eulich, 
wherein the partnership would 
pay a single payment of $90,000 to 
Eulich® in exchange for his per- 
formance of certain services for 
the partnership. Virtually all of the 
services required to be performed 
by Eulich were connected with 
the development of land® ac- 
quired by the partnership as a re- 
sult of a contribution by Eulich . 


Bernard D. Stein, Miami, received his 
B.A. from Western Reserve University in 
1966, his J.D. from the University of 
Pittsburgh in 1969, and his LL.M. (in Tax- 
ation) from the University of Miami in 
1971. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. Mr. 
Stein writes Tax Law Notes this month on 
behalf of the Tax Section, Albert C. 
O'Neill, Jr., chairman, and Bruce H. 
Bokor, editor. 
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The Tax Court found that 
Eulich would not have agreed to 
form the partnership and would 
not have made the subsequent 
contributions of property owned 
by him if the other partners would 
not have agreed to the payment of 
the management fee. For its first 
taxable year, the partnership in- 
curred a loss of $106,000, includ- 
ing the $90,000 paid to Eulich asa 
“management fee.” 

The Tax Court found that the 
services actually performed by 
Eulich included a feasibility 
study of an office-showroom de- 
velopment, certain economic 
forecasts, market potential 
studies, budgets and _ costs 
analyses and rental projections. 
Eulich also worked with ar- 
chitects and contractors in the 
planning and construction stage 
of the project, and, to some extent, 
helped obtain financing for the 
project. No portion of the man- 
agement fee, however, was for 
managing the property after it was 
completed.? The Internal Re- 
venue Service disallowed the 
management fee as a deduction 
from the gross income of the part- 
nership because “it was not estab- 
lished that such amount was paid 
for ordinary and necessary busi- 
ness expenses or that the ex- 
penses were incurred in carrying 
on an existing trade or business.”8 
Consequently, the taxpayer's 
share of the loss attributable to the 
management fee was disallowed. 
In holding for the government, 
the Tax Court rejected the 
taxpayer's argument that a Code 
Section 707(c) guaranteed pay- 
ment had to be deductible by the 
partnership because it is, a for- 
tiori, a Code Section 162(a) 
expense.® 


Code Section 707(c) had no 
counterpart in the Internal Re- 


venue Code of 1939. Further- 
more, there is no judicial prece- 
dent on which the statutory provi- 
sion is based. Therefore, the Tax 
Court found it necessary to ex- 
amine the legislative history of 
that section in determining the 
applicability of Code Section 
162(a). In so doing, the Tax Court 
quoted the Senate’s report to sup- 
port the court’s position: 


Subsection (c) provides a rule with respect 
to guaranteed payments to members of a 
partnership. A partner who renders ser- 
vices to the partnership for a fixed salary, 
payable without regard to partnership in- 
come, shall be treated to the extent of such 
amount, as one who is not a partner, and 
the partner shall be allowed a deduction 
fora business expense. The amount of such 
payment shall be included in the partner's 
gross income, and shall not be considered 
a distributive share of a partnership in- 
come or gain. A partner who is guaranteed 
a minimum annual amount for his services 
shall be treated as receiving a fixed pay- 
ment in that amount.!® 


The court further supported its 
position by citing part of the 
House’s report concerning Code 
Section 707: 


The payment of a salary by the partnership 
to a partner for services again raises the 
problem as to whether the partnership is to 
be viewed as an entity or merely as an 
aggregate of the activities of the members. 
Under present law, fixed payments to a 
partner are not recognized as a salary but 
considered a distributive share of partner- 
ship earnings. This creates obvious 
difficulties where the partnership earn- 
ings are insufficient to meet the salary. 
The existing approach has been to treat the 
fixed salary in such years as a withdrawal is 
made from the capital of other partners. 
Such treatment is unrealistic and unneces- 
sarily complicated. The bill provides that 
payment of a fixed or guaranteed amount 
for services shall be treated as salary in- 
come to the recipient and allowed as a 
business deduction to the partnership.” 


It should be noted that this sec- 
ond passage does not follow the 
same analysis as the Senate study 
quoted by the Tax Court. 

The former arguably could be 
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construed (as it in fact was by the 
Tax Court) to allow the partner- 
ship a deduction under Code Sec- 
tion 707(c) if the guaranteed pay- 
ment qualified as a deduction 
under Code Section 162(a). The 
latter clearly mandates that a 
guaranteed payment “shall 
be. . .allowed as a business de- 
duction to the partnership.” 

To add support for its holding, 
the Tax Court alluded to a passage 
from Arthur Willis’ text on part- 
nership taxation.'* However, Mr. 
Willis stated that the authority for 
capitalizing the guaranteed pay- 
ment was found in Code Section 
263.14 There is no mention of 
Code Section 263 in the Tax 
Court’s opinion. The Tax Court 
also cited two papers presented at 
recent New York University Tax 
Institutes’ to buttress its posi- 
tion. However, neither Mr. Willis 
nor the papers offered any statu- 
tory, judicial or legislative author- 
ity for their “capitalization” state- 


ments. Moreover, in the first edi- 
tion of his book, Mr. Willis made 
no reference to the applicability 
of Code Section 162(a) to Code 
Section 707(c).1® This may be due 
to the fact that Code Section 263 
was enacted subsequent to the 
first edition of Willis’ book.?7 
Curiously, the Tax Court failed 
to allude to portions of the legisla- 
tive history of Code Section 707(c) 
which do support the taxpayer's 
position. In addition to the state- 
ment previously cited,!* a second 
one appeared in the Senate Re- 
port on Code Section 707(c): 


The payment of a salary by the partnership 
to a partner for services again raises the 
problem as to whether the partnership is to 
be viewed as an entity or merely as an 
aggregate of the activities of the members. 
Under present law, fixed payments to a 
partner are not recognized as a salary but 
considered as a distributive share of part- 
nership earnings. This creates obvious dif- 
ficulties where the partnership earnings 
are insufficient to meet the salary. The ex- 
isting approach has been to treat the fixed 
salary in such years as a withdrawal is 


What looks elegant 


and opulent 


yet is modest in cost ? 


A letterhead genuine steel engraved and, 
if you wish custom-designed 
See how good sfeel engraving can be 

For over 50 years designers and printers 


of fine stationery 


The only plant in Jacksonville with steel 
engraving equipment. 

For a quotation please send existing 
letterhead noting the quantities required 


DOUGLAS PRINTING COMPANY 
527 East Church Street 
Jacksonville, Florida 32203 
904/356-2755 


Subsidiary steel engraving plants in Orlando and Miami Florida 
HILCRAFT, INC., 116 Northeast Sixth Street, Miami, Florida 33132 


305/377-8621 


TRADE ENGRAVING COMPANY, 1015 Sligh Boulevard, Orlando, Florida 32806 


305/425-9019 


made from the capital of other partners. 
Such treatment is unrealistic and unneces- 
sarily complicated. The House bill pro- 
vides that payment of a fixed or guaran- 
teed amount for services is to be treated as 
salary income to the recipient and allowed 
as a business deduction to the partner- 
ship. As indicated below, your committee 
makes slight changes in case of these ser- 
vice payments and extends the rule to in- 
terest payments.!® 


The changes referred to in this 
passage did not contravene the 
provisions regarding the deducti- 
bility of service payments. Inade- 
tailed discussion of Code Section 
707(c), the House report stated: 


Subsection (c) provides a rule with respect 
to guaranteed salaries to members of a 
partnership. A partner who renders ser- 
vices to the partnership for a fixed salary, 
payable without regard to partnership in- 
come, shall be treated to the extent of such 
amount like any other employee who is not 
a partner, and the partnership shall be al- 
lowed a deduction for salary expense. The 
amount of such salary shall be included in 
the partner’s gross income, and shall not be 
considered a distributive share of partner- 
ship income or gain. A partner who is 
guaranteed a minimum annual amount for 
his services shall be treated as receiving a 
salary in that amount.?° 

The Tax Court also failed to cite 
arecent Revenue Ruling where in 
Internal Revenue Service ruled 
that a Code Section 707(c) pay- 
ment is deductible from the gross 
income of the partnership. The 
Ruling illustrates the manner in 
which partnership income was to 
be computed when one of the 
partners was to receive a guaran- 
teed minimum against a percen- 
tage of the partnership profits, but 
left no doubt that a Code Section 
707(c) payment is deductible from 
the partnership’s income as a bus- 
iness expense: 
Section 707(c) of the Internal Revenue 
Code of 1954 provides that, to the extent 
determined without regard to the income 
of the partnership, payments to a partner 
for services or the use of capital shall be 
considered as made to one who is not a 
member of the partnership, but only for the 
purpose of Section 61(a) (relating to gross 
income) and Section 162(a) of the Code 
(relating to trade or business expenses). 
Section 1.707-1(c) of the Income Tax Regu- 
lations provides that for purposes of Sec- 
tion 6l(a) of the Code guaranteed pay- 
ments are regarded as partner's distribu- 
tive share of ordinary income. Thus, a 
guaranteed payment is includible in gross 
income of the recipient as ordinary in- 
come, and is deductible by the partnership 
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from its ordinary income as a business 
expense.?4 


After deciding that a guaran- 
teed payment must qualify under 
Code Section 162(a), the Tax 
Court, based upon the Cagle facts, 
found that the management fee 
paid to Eulich was in connection 
with the acquisition of a capital 
asset and, therefore, not deducti- 
ble by the partnership.?? 

A close analysis of the Cagle 
case demonstrates that the Tax 
Court reached the right result but 
for the wrong reason. The “man- 
agement fee” was, in fact, a pay- 
ment made pursuant to Code Sec- 
tion 707(a),28 especially since the 
partnership agreement expressly 
provided that no partner would 
receive any salary—i.e., a Code 
Section 707(c) payment—for ser- 
vices rendered on behalf of the 
partnership.24 Apparently, the 
Tax Court’s sensitivities were 
offended, and properly so, 
by the fact that the ““manage- 
ment fee’ was in fact con- 
nected to the acquisition of a 
capital asset. The Tax Court, by 
adopting the Government’s ar- 
gument that the ‘““management 
fee” was a Code Section 707(a) 
payment, could have reached the 
same result without affecting the 
integrity of Code Section 707(c). 

Apparently, the court’s holding 
suggests that every payment of 
salary to a partner is subject to 
scrutiny to determine if the salary 
was paid in connection with the 
acquisition of a capital asset. The 
rationale of this decision can re- 
sult in inequitable tax conse- 
quences. For example, assume a 
partnership consisting of attor- 
neys seeks to purchase or con- 
struct a building for its own use. 
One partner devotes approxi- 
mately three months to planning 
the project, supervising the con- 
struction of the building and pre- 
paring it for occupance. He re- 
ceives no compensation for these 
services and is paid only his usual 
salary. Cagle would seem to re- 
quire that a portion of his annual 
salary must be disallowed as a 
current deduction from the part- 
nership income and be added to 
the cost of the building. While 
Cagle does not indicate how the 
apportionment would be made, 
two alternatives are apparent. The 
partner’s salary could be prorated 
on a time basis, or the fair market 
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value of his services would be de- 
ducted from his guaranteed pay- 
ment. The Internal Revenue Ser- 
vice will probably use that 
method which will produce the 
most revenue. 

In order to help avoid the appli- 
cation of the result in Cagle, there 
should be a detailed list of duties 
which the partner receiving the 
guaranteed payment is required 
to perform for the partnership. 
This list can be utilized to support 
the deductibility of the payments 
to the partner. 

It must be remembered that the 
rule of law articulated in Cagle 
extends beyond that specific fact 
situation. Although the Tax Court 
applied Code Section 162(a) to 
require the capitalization of the 
“management fee,” the Treasury 
Regulations also authorize the 
government to disallow a deduc- 
tion completely.2> The following 
example will illustrate the effects 
of such a disallowance: 

Assume that a three-man part- 
nership exists, and the partner- 
ship agreement provides that 
Partners A and B will each receive 
a guaranteed payment of $50,000; 
Partner C is to receive a guaran- 
teed payment of $100,000. There- 
after, the partnership profits and 
losses will be divided equally. 
Further, assume that the partner- 
ship has gross income of $200,000 
after having taken into account all 
deductions except the guaranteed 
payments. Lastly, assume that the 
Internal Revenue Service disal- 
lows as a deduction from the gross 
income of the partnership $75,000 
of the $100,000 guaranteed pay- 
ment to Partner C. Without the 
disallowance, the partnership 
will have no income; Partners A 
and B will each have received 


$50,000 in their respective in- 
comes. The same will hold trust 
for Partner C with respect to the 
$100,000 he received. 

With the disallowance, the 
partnership income will be in- 
creased to $75,000, the amount of 
the disallowance. Partners A and 
B will still have received $50,000 
each, but each will have a 1/3 dis- 
tributive share of the $75,000 
partnership income. The net ef- 
fect to Partners A and B is the 
receipt of $50,000 in cash and 
the inclusion of $75,000 in income 
on their returns. Partner C will 
still have received $100,000, but 
of that amount, $25,000 will be a 
guaranteed payment and $25,000 
will be his 1/3 distributive share 
of the $75,000 of partnership in- 
come. The question that still re- 
mains as to how the second 
$50,000 received by C is to be 
treated. Logically, the distribu- 
tion would first reduce Partner 
C’s basis in his interest in the 
partnership to zero.2® The excess 
would be treated as being re- 
ceived in exchange for his part- 
nership interest.27 This treatment 
generally affords capital gain 
treatment to the distributee.”® 

As a consequence of the disal- 
lowance, the Internal Revenue 
Service has created $50,000 of in- 
come with respect to Partners A 
and B, and has converted $50,000 
of ordinary income into capital 
gain with respect to Partner C. 
Clearly, this is a distortion of the 
economic consequences which 
was never anticipated by the par- 
ties. 


Conclusion 


Regardless of the circum- 
stances under which a Code Sec- 
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TAX LAW NOTES 


tio: 707(c) guaranteed payment is 
disallowed, the following conse- 
quences are certain: 

1. The partnership income will 
be increased, or its loss reduced, 
by the amount of the disallowed 
guaranteed payment. 

2. The increased income or de- 
creased loss will be allocated 
among the partners in accordance 
with those provisions of the part- 
nership agreement allocating the 
profits and losses of the 
partnership.?® 

3. The economic consequences 
anticipated by the parties will be 
distorted. 

It is, therefore, incumbent on 
the tax planner to be sure that 
payments under Code Section 
707(c) are supported with the 
same facts and circumstances 
which have become acceptable 
under Code Section 162. To do 
otherwise would expose the part- 
nership and its partners to the yet 
unforeseeable effects of the Cagle 
case. 


FOOTNOTES 

1 63 T.C. #9 (Nov. 9, 1974). The taxpayer 
has appeled the Tax Court's decision tothe 
Fifth Circuit Court of Appeals. 

2 Internal Revenue Code of 1954, as 
amended, §707 provides: (c) Guaranteed 
Payments—To the extent determined 
without regard to the income of the part- 
nership, payments to a partner for services 
or the use of capital shall be considered as 
made to one who is not a member of the 
partnership, but only for the purposes of 
§61(a) (relating to gross income) and 
§162(a) (relating to trade or business ex- 
penses). 

3 Code §162 provides: (a) In general 
—There shall be allowed as a deduction all 
the ordinary and necessary expenses paid 
or incurred during the taxable year in car- 
rying on any trade or business, 
including—({1) a reasonable allowance for 
salaries or other compensation for personal 
services actually rendered. 

463 T.C. # (Nov. 9, 1974). 

5 The management was in fact between 
the partnership and John F. Eulich doing 
business as The Vantage Company. For 
the purposes of discussion, the court 
treated the guaranteed payment to The 
Vantage Company as being payable to Mr. 
Eulich. 

® IT HAS BEEN AGREED by the par- 
ties hereto as follows: (1) Manager [The 
Vantage Company] will assist and advise 
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Company, [Parkway Property Company] 
with respect to economic planning, feasi- 
bility, market analysis and the approach 
and appeal with respect to the develop- 
ment of the above property. (2) Manage- 
ment will provide Company with techni- 
ques regarding financial, accounting and 
other technical aspects applicable to the 
development and operating of such prop- 
erty. (3) Manager will assist in the general 
supervision and administration of 
Company’s operating from the date hereof 
through October 31, 1969. 

763 T.C. #9 (Nov. 9, 1974). 

81d. 

® The taxpayer further argued that even 
if Code § 162(a) qualified Code §707(c), the 
taxpayer's burden of proof was satisfied 
since the management fee fell within Code 
§162(a). 

10S. Rep. No. 1622, 83d Cong., 2d Sess. 
387 (1954) (emphasis added). 

1163 T.C. #9 (Nov. 9, 1974). 

12 H.R. Rep. No. 1337, 83d Cong., 2d 
Sess. 63 (1954) (emphasis added). 

13, Willis, WiLLiIs ON PARTNERSHIP 
TAXATION, Section 16.04 (2d ed. 1971). 

14 Code §263(a)(1) provides that “[nJo 
deduction shall be allowed for any amount 
paid out for new buildings or for perma- 
nent improvements or betterments made 
to increase the value of any property or 
estate.” 

15 Kaster, Real Estate Limited Partner- 
ship, N.Y.U. 31st Inst. on Fep. Tax 1799, 
1810 (1973); Holdsworth, Partners’ Draw- 
ings, N.Y.U. 20th Inst. on Fep. Tax 721, 
731 (1962). 

16 Willis, HANDBOOK ON PARTNERSHIP 
TAxaTION, § 11.04-11.07 (1st ed. 1957). 

17 Pub. L. No. 86-779 (Sept. 14, 1960). 

18 See note 12, supra. 

19S. Rep. No. 1622, 83d Cong., 2d Sess. 
92 (1954) (emphasis added). 

20H.R. Rep. No. 1337, 83d Cong., 2d 
Sess. A226, A227 (1954) (emphasis added). 

21 Rev. Rul. 69-180, 1969—1 C.B. 183. 

2263 T.C. #9 (Nov. 9, 1974). 

23 Code §707(a) provides: “(a) Partner 
Not Acting in Capacity as Partner—If a 
partner engages in a transaction with a 
partnership other than in his capacity as a 
member of such partnership, the transac- 
tion shall, except as otherwise provided in 
this section, be considered as occurring 
between the partnership and one who is 
not a partner.” 

24The government argued that the 
“management fee” was, in fact, a Code 
§707(a) payment and was, therefore, sub- 
ject to Code §162(a). The Tax Court ack- 
nowledged this argument but did not feel 
it necessary to analyze this argument since 
it based its holding on other grounds. 

25 Treas. Reg. §1.162-7(b)(3). 

26 Code §§ 705(a) and 733. 

27 Code §731(a). 

28 The principal exception occurs when 
the partner receives a disproportionate 
share of accounts receivable or substan- 
tially appreciated inventory. Under the 
provisions of Code §751, the partner 
would not be afforded capital gain treat- 
ment to the extent he received a dispro- 
portionate share of these items. 

29 Code §704(a). 
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Shareholder’s Preemptive Rights—A Reconsideration 


BARNETT 


Following the lead of the legis- 
lature, the Florida practitioner 
must give reconsideration to 
preemptive rights of shareholders 
of Florida corporations. 

Florida Statute 613.26, effec- 
tive January 1, 1976, reverses 
Florida’s policy regarding such 
rights. Presently, Florida recog- 
nizes the right of shareholders to 
maintain their proportionate 
share of ownership of the corpo- 
rate capital stock through F-.S. 
608.42(2) which provides: 


Unless otherwise provided by the cer- 
tificate of incorporation, every stockhold- 
er, upon the sale for cash of any new stock 
of the same kind, class or series as that 
which he already holds, shall have the 
right to purchase his pro rata share thereof 
(as nearly as may be done without issuance 
of fractional shares) at the price at which it 
is offered to others, which price, in the case 
of par value shares, may be in excess of par. 


That section is repealed by 
Chapter 75-250. The new pro- 
vision, F.S. 613.26 provides: 


(1) The shareholders of a corporation 
shall have no preemptive right to acquire 
unissued or treasury shares of the corpora- 
tion, or securities of the corporation con- 
vertible into or carrying a right to sub- 
scribe to or acquire shares, except to the 
extent, if any, that such right is provided in 
the articles of incorporation. 

(2) In the case of any Florida corporation 
in existence prior to January 1, 1976, 
shareholders of such corporation shall con- 
tinue to have the preemptive rights in such 
corporation which they had immediately 
prior to the effective date of this law, un- 
less and until the articles of incorporation 
are amended to alter or terminate share- 
holders’ preemptive rights. 


Robert P. Barnett, Miami, wrote this 
column on behalf of the Corporation, 
Banking and Business Law Section, C. 
Parkhill Mays, Jr., chairman; Michael A. 
Berke, editor. 

Barnett received both bachelor’s and 
law degrees from the University of Florida 
and served as an associate legal editor 
with The Florida Bar’s continuing legal 
education department before resuming 
practice in Miami. 
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Previously, the attorney form- 
ing a Florida corporation had to 
specifically provide in the certifi- 
cate of incorporation that preemp- 
tive rights were not to attach or the 
shares were issued subject to such 
rights. Commencing January 1, 
1976, failure to provide for those 
rights in the certificate of incorpo- 
ration will leave shares free of 
such rights unless the corporation 
was in existence prior to that date 
and the shares carried such rights. 


Generally speaking, the 
preemptive rights will be of great- 
er importance to the shareholder 
of the small, close corporation 
than the shareholder of a large, 
widely held corporation. Such 
rights can present almost insur- 
mountable problems for the 
widely held corporation that 
wishes to sell new stock. The 
delay and expense involved in of- 
fering the shares to stockholders 
with preemptive rights, distribut- 
ing and colleciing for them can be 
prohibitive. Such problems grow 
more complex if there is more 
than one class of stock. Further, 
public corporations are more 
likely than the close corporation 
to offer stock to officers or em- 
ployees as incentive. The prob- 
lems preemptive rights would 
present in such a situation are ob- 
vious. Those rights would also 
make it extremely difficult, if not 
impossible, for the corporation to 
purchase another business with 
its own shares. 

On the other hand, the preemp- 
tive right is a valuable tool to be 
used to protect shareholders in 
the small, close corporation. Such 
corporations generally do not face 
the same “red tape” problems re- 
garding sale of new shares as the 
public corporation since they 
usually have only one class of 
stock, fewer shares, and fewer 


stockholders, most of whom live 
in the same geographical area. 
Perhaps most significant, share- 
holders in the close corporation are 
more interested in maintaining 


their proportionate control 
through stock ownership than the 
average shareholder in the public 
corporation whose proportionate 
interest is insignificant in relation 
to the interests of all shareholders. 
Another prime consideration is 
that control in a closely held cor- 
poration may mean the difference 
between having a job and being in 
the bread lines. It is not unusual 
for a shareholder-employee in a 
close corporation to find himself 
unemployed after a change in 
control of the corporation- 
employer. 

To adequately protect minority 
shareholders, the preemptive 
rights should be made applicable 
to treasury share, shares issued for 
property or services, and shares 
issued in payment of corporate 
debt, as well as to those issued for 
cash. 

In summary, the practitioner 
forming a Florida corporation 
after January 1, 1976, must con- 
sider preemptive rights of share- 
holders. If the corporation is to be 
closely held, it probably is wise to 
provide clearly in the articles of 
incorporation for those rights. 
Failure to do so will mean that the 
shares are free of such rights. If 
preemptive rights are considered 
undesirable, the practitioner may, 
but need not, exclude them in the 
articles of incorporation since the 
legislature has provided affirma- 
tively that they will not exist if not 
provided for in the articles. 
Preemptive rights existing prior 
to January 1, 1976, are preserved 
by the new F.S. 613.26(2) 
“*., unless and until the articles of 
incorporation are amended to 
alter or terminate...” them. O 
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OFTEN, THE DIFFERENCE IS IN THAT TICK 
OF TIME BETWEEN THE LAST BUSINESS 
DAY OF ONE YEAR AND THE FIRST 

BUSINESS DAY OF THE NEXT YEAR 


In most states (and Canadian provinces) significant state 
report-tax savings for your client can be made by timing 
your year-end corporate filings to be effective on or after | 
the last business day of the year. In some instances, a full 
year’s tax can be saved. 
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ERISA and the “Prudence” Rule 


LABOR LAW 


SACHER 


fe 


This very timely article represents the text of a speech, heretofore unpub- 
lished, delivered by Mr. Sacher to the Second Annual Federal Bar 
Association/Bureau of National Affairs Conference on Pension & Employee 
Benefits on September 23, 1975. Mr. Sacher, as Associate Solicitor of Labor 
for Plan Benefit Security, is charged with responsibility over U.S. Depart- 
ment of Labor litigation relating to the fiduciary standards of the Employee 
Retirement Income Security Act. The opinions expressed herein are those 
of the author and do not necessarily represent the views of the U.S. Depart- 


Before embarking on what, at 
this stage of development of the 
Employee Retirement Income 
Security Act, must be a somewhat 
speculative tour of explanation 
and prediction, I'd like to clarify 
an element of confusion that may 
be caused by my remarks. Section 
404(a)(1)(B) of ERISA contains 
the term “prudent man.” To many 
people, but particularly to offi- 
cials of the Labor Department and 
most especially to those of us who 
practice law for the Department, 
the term “prudent man” is an 
anathema. For it ill behooves em- 
ployees of the Department which 
enforces equal pay provisions of 
the Fair Labor Standards Act and 
the sex discrimination provisions 
of the Federal Contract Com- 
pliance Program to refer to 
a standard of law which is 
equally applicable to both sexes 
by a name which so blatently 
identifies the standard with the 


Steven J. Sacher is the Associate Sol- 

icitor of Labor for Plan Benefit Security, 
United States Department of Labor. He 
has held this position since September 
1974, and has been its only occupant since 
the passage of ERISA. He received his B.S. 
degree from University of Wisconsin in 
1964 and his J.D. degree from the Univer- 
sity of Chicago in 1967. The text of Mr. 
Sacher’s speech is reproduced in The 
Florida Bar Journal on behalf of the Labor 
Relations Law Committee, Peter W. 
Zinober, chairman. 
The opinions expressed herein do not 
necessarily reflect opinions of The Florida 
Bar, the Labor Relations Law Committee, 
or its members. 
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ment of Labor—Editor. 


male gender. For this reason, ex- 
cept where the statute is quoted 
verbatim, we refer to the “prudent 
man” rule as “the prudence rule.” 
But our use of this sex-neutral 
nomenclature is not to be misun- 
derstood as an attempt by the De- 
partment to puta gloss on the stat- 
utory standard. Unless, of course, 
you believe that a “prudent man” 
in some way differs from a pru- 
dent woman. 

An examination of the common 
law is instructive because it not 
only gives us the roots of the pru- 
dence standard, it also is helpful 
in understanding why the ERISA 
standard might be different in 
some respects. 

Both Scott and the Restatement 
of Trusts state that at common law, 
a trustee must exercise such skill 
as a person of ordinary prudence 
would exercise in dealing with his 
own property. Trust assets must 
not only be invested prudently, 
they must also be invested with 
caution, for there is a positive ob- 
ligation to preserve the estate. 
This obligation flows from the his- 
toric tension, at common law, to 
resolve the competing interests of 
the income beneficiary, on the 


one hand, and those of the re- 
mainderman, on the other. The 
private, testamentary trust, which 
provides the context for develop- 
ment of the common law pru- 
dence standard, is a personal trust 
which receives its capital only at 
its inception, and that capital usu- 
ally must be preserved for many 
generations afterward. 


It seems clear at common law 
the amount of compensation re- 
ceived by the trustee and, indeed, 
whether or not the trustee acts 
gratuitously, does not in any way 
alter the standard of performance 
required. High compensation, 
however, might be evidence of 
superior ability, but whether or 
not a higher standard should be 
required of a person having 
superior ability was, and still is, a 
matter of some debate. It is fairly 
clear that one having subnormal 
abilities and experience may not 
rely on those facts as an excuse for 
imprudence, and a person accept- 
ing trustee duties is presumed to 
know this rule. It is also clear that 
under the law of agency, a person 
possessing greater skills or 
facilities than those of the ordi- 
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LABOR LAW REVIEW 


nary prudent person has a duty to 
exercise those skills and to em- 
ploy those facilities. There are 
even some cases applying this 
rule in trustee situations, but 
whether or not this was done 
under the law of agency or the law 
of trusts is unclear. And in some 
cases where the rule was clearly 
stated in the context of the law of 
trusts, it was dicta. Scott says there 
are no cases holding that this 
“higher duty” rule applies to trus- 
tees, but he goes on to say that 
there is no apparent reason why it 
should not be applicable to them. 


The usual context for this 
“higher duty” debate is where a 
corporate rather than an indi- 
vidual trustee is involved, and 
Bogert points out that the ques- 
tion should not be whether the 
trustee is an amateur or a pro- 
fessional, but rather, what degree 
of competence did the trustee 
claim to have during negotiations 
for the trust? The restatement 
flatly states that if a trustee pro- 
cures appointment by represent- 
ing greater skill than a person of 
ordinary prudence, there will be 
liability for a loss resulting from 
failure to use that skill. The re- 
statement also says that, irrespec- 
tive of the “holding out” aspect, a 
trustee having greater skill is 
under a duty to exercise it. 

Some state legislatures, either 
because state courts held corpo- 
rate trustees to a higher duty or 
because of anticipation that the 
courts might do so, have provided 
by statute that a corporate trustee 


shall not be held to a higher stan- 
dard than an individual trustee. 
And the purity of the principle has 
been further muddied by the use 
of, and recognition by the courts 
of, exculpatory and immunity 
clauses. ERISA, as you know, 
prohibits exculpatory clauses. 


At common law in many juris- 
dictions, there is an obligation, as 
part of the prudence requirement, 
to diversify investments. But 
there are several variations on the 
diversification theme. Some 
courts have looked to see whether 
a failure to diversify has resulted 
in harm to the corpus and, if no 
harm has occurred, they have 
found no breach of fiduciary duty. 
Others have refused to impose 
any diversification requirement 
and have adopted the philosophy 
of Andrew Carnegie, quoted in 
one decision as having said “Put 
all your eggs in one basket and 
watch the basket.” Other courts 
have gone to the opposite end of 
the spectrum and have held that 
an improvident degree of reliance 
on one security or type of invest- 
ment is a breach, whether or not 
there was actual harm. 

One interesting aspect of the 
diversification issue is the differ- 
ent degree of diversification that 
traditionally has been practiced 
regarding employee benefit plan 
assets held by corporate trustees, 
as compared to their other trust 
accounts. A study done in the mid 
’60’s showed that while the plan 
assets were split, roughly 50-50, 
between common stock and 
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bonds, assets of other trust ac- 
counts were roughly 60 per cent 
in common stocks, 25 percent in 
bonds and 15 percent in other 
investments, such as real estate, 
mortgage loans time deposits and 
so forth. 

Certain other elements of the 
prudence standard are notewor- 
thy. 

In determining the prudence of 
the making of an investment, 
courts do not use hindsight, they 
look at the situation at the time the 
investment is made. Whether or 
not there is also a requirement to 
dispose of investments which, 
while prudent when made, have 
ceased to become good invest- 
ments, depends on the jurisdic- 
tion; and some states, by statute, 
explicitly authorize retention of 
such investments if it is prudent to 
do so. 

There has been increasing rec- 
ognition of the need to protect 
against inflation—to preserve 
purchasing power through in- 
vestment in variable rather than 
fixed income securities. 

Finally, superimposed on these 
elements of the prudence rule are 
the majority rule, which flows 
from the seminal 1830 Mas- 
sachusetts case of Harvard Col- 
lege v. Amory and under which 
there is no limit on the trustee’s 
discretion regarding investments, 
as long as they are all prudent, and 
the minority rule, followed by 
about one-half dozen states. The 
minority rule flows from the 1869 
New York case of King v. Talbot, 
and under it, only a specified per- 
centage of trust assets are subject 
to the complete discretion of the 
trustee and the remainder must be 
invested in accordance with a 
“legal list’’ of permissible in- 
vestments. 


As a transition to the discussion 
of ERISA legislative history, the 
rules developed by the Internal 
Revenue Service for tax-qualified 
plans should be mentioned. For 
many years, an element of qualifi- 
cation under the tax code has been 
that the plan be established and 
operated for the exclusive benefit 
of the employees, and insofar as 
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investments were concerned, the 
exclusive benefit rule meant, 
among other things, that the 
safeguards and diversity that a 
prudent investor would adhere to 
must be present. 


The most remarkable thing 
about the legislative history of the 
ERISA prudence requirement is 
its paucity. There is hardly any. 
The House and Senate committee 
reports describe the requirement 
by quoting it or by closely para- 
phrasing it. The pertinent confer- 
ence report language contains 
only one significant gloss: ““The 
conferees expect that the courts 
will interpret this prudent man 
rule (and the other fiduciary 
standards) bearing in mind the 
special nature and purpose of em- 
ployee benefit plans.” 

As far as official legislative his- 
tory goes, that’s about it. But any- 
one who is interested in knowing 
as much as possible about the 
posture of the Labor Department 
regarding the prudence require- 
ment would be wise to look at the 
statements and testimony of 
Labor Department officials, 
commenting on prudence re- 
quirements contained in pre- 
decessor proposed legislation. 
Many of these bills contained a 
prudence standard almost exactly 
like that of ERISA, and spokes- 
men for the Department have con- 
tinually stressed the flexibility of 
such a standard. In April 1970 tes- 
tifying before the House Educa- 
tion and Labor Committee on an 
administration fiduciary bill with 
a prudence requirement almost 
identical to that in ERISA, then 
Secretary of Labor George 
Schultz said: 


Our formula has a built-in flexibility to 
allow for fair judgments to be made 
whether the fiduciary is an individual ad- 
ministering a small plan with an uncom- 
plicated portfolio or an institution ad- 
ministering a large plan with millions of 
dollars invested in many types of assets. 


He went on: 


This does not mean that the standard will 
necessarily be a higher or lower standard 
than would be imposed under the tradi- 
tional formulation. It will be a fairer stan- 
dard, which recognizes the vast diversity 
and other characteristics of private pen- 
sion and welfare plans. 


It is important to recognize that 
the prudence requirement of 
ERISA applies not only to in- 
vestments made _ by plan 
fiduciaries, but to all duties of a 
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fiduciary with respect to a plan. 
Taken together with the defini- 
tion of the term ‘“‘fiduciary,”’ 
which includes a person having 
discretionary authority or dis- 
cretionary responsibility in the 
administration of a plan, this 
means that plan administrators, as 
well as trustees and investment 
managers, will be subject to the 
prudence standard. 


There has been a good deal of 
speculation that the ERISA pru- 
dence rule is really a “‘prudent 
expert” rule. Technically, this in- 
terpretation seems to spring from 
the words “familiar with such 
matters’” contained in the pru- 
dence rule. Obviously, no one can 
predict with certainty how the fed- 
eral courts will interpret the rule. 
Prudence cases under ERISA will 
be decided on their facts and, 
most importantly, will be decided 
“bearing in mind the special na- 
ture and purpose of employee 
benefit plans.” This directive 
from the conferees, I think, goes 
not only to employee benefit 
plans as a class, as distinguished 
from, for example, private, tes- 
tamentary trusts, or charitable 
foundations, but also provides 
courts with a basis for distin- 
guishing among plans. It is not 
hard to see the difference be- 
tween the H.R. 10 plan covering a 
surgeon and an anesthesiologist, 
two nurses and a receptionist and 
the medical and disability plan of 
a corporation with thousands of 
covered employees; or between 
the pension plan of the same cor- 
poration and the jointly adminis- 
tered plan of a local union to 
which a half-dozen small em- 
ployers contribute. Size, type of 
plan, nature of the plan sponsor, 
nature of the participants and 


beneficiaries, and possibly other 
factors will be considered in de- 
termining how the standard 
should be applied where impru- 
dent action is alleged. 


There are numerous aspects to 
the issue of how the ERISA pru- 
dence rule will interact with 
modern portfolio management 
theory. Because this is a most 
speculative subject in general, 
putting aside for the monment the 
extra uncertainty of what this 
theory means or should mean for 
employee benefit plans, I'd like to 
mention just one aspect. 


Traditionally, individual in- 
vestments have been judged 
against the prudence standard ina 
vacuum. In other words, a par- 
ticular investment is judged apart 
from the other investments in the 
portfolio. But there is some reason 
to believe that such _indi- 
vidualized judgments do not rep- 
resent the most accurate reflec- 
tion of risk. Consider this 
hypothetical: 

Trustee X, who manages the as- 
sets of a $100 million pension plan 
having a well diversified mix of 
holdings, purchases 1000 shares 
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LABOR LAW REVIEW 


of Amalgamated Accessories, 
Inc., at $50 a share, the prevailing 
market price at the time of the 
purchase, with knowledge that 
Amalgamated is about to sink a 
big chunk of capital into a new 
division, Hangman’s Knot neck- 
ties, which will take advantage of 
the growing tendency of the 
American male to emulate the 
peacock. Hangman’s Knot, in 
other words, will produce color- 
ful, off-beat, neckties. Three years 
later, Hangman’s Knot is on the 
gallows, and Amalgamated is 
down 25 points. Aggrived par- 
ticipant, who hasn’t bought a stich 
of clothing during the past 20 
years, anywhere except at 
Button-Down, Inc., sues X, claim- 
ing that any prudent person 
should have known that 
Hangman’s Knot had nowhere to 
go but down the tubes. But X 
points out that his plan’s holdings 
are well diversified and, more 
importantly, that the very factors 
which led to the demise of 
Hangman’s Knot have increased 
the value of the other plan hold- 
ings. The reassertion of tradi- 
tional male conservatism that has 
overtaken society, one result 
being that X’s investment, on be- 
half ofthe plan, in the Straight and 
Narrow Publishing Company, 
which publishes tracts on the Pro- 
testant Ethic, has paid off quite 
handsomely. 

Moving to a more conceptual 
plane, X explains that individual 


investments may react in various 
ways to events which influence 
the market, and that if a portfolio 
contains investments which all 
respond in similar ways to these 
events, the value of the portfolio 
will be more variable than the 
value of a portfolio containing in- 
vestments which are structured so 
that a variation in the value of one 
is offset by a variation in the value 
of the other. 

Where portfolio planning in- 
corporates this risk offsetting fea- 
ture, the portfolio’s riskiness is 
less than the weighted average of 
the risks of the individual invest- 
ments, and to consider the risk of 
each investment apart from the 
portfolio would overstate the un- 
certainty associated with the en- 
tire portfolio. 

What will the courts do? In part, 
decisions might depend on 
some of the variables I mentioned 
earlier, and on whether the plan is 
a defined contribution plan, in 
which the investment risk is 
borne solely by the participants, 
or a defined benefit plan, where 
the plan sponsor makes a binding 
promise concerning the level of 
benefits and therefore bears the 
risks. I really don’t have an ans- 
wer, except to suggest that mod- 
ern portfolio management theory 
combined with the absence, in 
employee benefit plans, of the 
need to be primarily concerned 
about the interest of a remain- 
derman, and the constant infusion 
of new capital, may result in 
courts taking a fresh look at the 
concept of risk in investments 
made by such plans. 
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Regarding ERISA’s enforce- 
ment provisions as they relate to 
the prudence standard, I would 
simply draw your attention to a 
few interesting issues. 

First, if a participant sues a 
fiduciary, alleging imprudence, 
must he sue under Section 
502(a)(2), which explicitly refer- 
ences Section 409, the operative 
fiduciary liability provision, or 
may he also, or in the alternative, 
sue under Section 502(a)(3), 
which permits suits to enjoin vio- 
lations of Title I or to obtain other 
“appropriate” equitable relief. 
The answer may be of more than 
academic interest, since Section 
409 authorizes “equitable or re- 
medial” relief while Section 
502(a)(3) provides for “‘appro- 
priate” equitable relief. 

Second, must all suits alleging 
imprudence of an employee ben- 
efit plan fiduciary be maintained 
in exclusively the federal courts? 
I think the answer is that they 
must be, but bear in mind that a 
suit by a participant to recover 
benefits due under the terms of a 
plan, to enforce rights under the 
terms of a plan, or to clarify rights 
to future benefits under a plan 
may be brought either in federal 
or state court, and that fiduciary 
breach elements, including alle- 
gations of imprudence, might well 
arise in such a suit. 

Bear in mind also, that under 
Section 502(h), the Labor De- 
partment is to receive a copy of 
the complaint filed in most 
ERISA suits, and that the Secre- 
tary of Labor has a statutory right 
to intervene in such actions. This 
was done in order to alert the De- 
partment to litigation brought 
under ERISA, and to give the De- 
partment an opportunity to shape 
the development of the law. 


Finally, anyone who is dealing 
in this area should look closely at 
the relationship between 
fiduciaries and parties in interest, 
and should be aware that if a 
fiduciary acts as a party in interest 
in a transaction respecting the 
plan, he may be subject not only to 
the civil, equitable remedy au- 
thority of Title I, but also to the 
excise tax which can be livied by 
IRS, or, in the case cf a non- 
qualified plan, to the analogous 
civil penalty which can be asses- 
sed by the Secretary of Labor 
under Section 502(i). Oo 
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Landmark Banks’ trust departments recognize the importance of 
mutual understanding and cooperation with members of the legal 
profession in matters having to do with estates and trusts. To assist 
attorneys in our banking area by a clearer understanding of our poli- 
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wills or trust agreements in which we 


are named. The filing with us of origi- 
nals or copies of such wills is en- 
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ACCEPTANCE 
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business, it is our policy to consider the 
need for the service and whether we 
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ness that may be offered. 


CO-FIDUCIARY APPOINTMENTS 

We accept joint appointment with an 
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Environmental Considerations 
in the Florida and Federal Land Sales Acts 


ENVIRONMENTAL LAW 


Environmental requirements 
and considerations have per- 
meated all areas of the law. No 
exception is the case of land sales 
registration acts both at a state and 
a federal level. In Florida en- 
vironmental requirements must 
be taken into consideration before 
a person can register his lands 
under the Florida Uniform Land 
Sales Practice Law.! Additionally 
recent case law is adding an en- 
vironmental requirement to the 
Federal Interstate Land Sales 
Full Disclosure Act.? 


Florida Considerations 


Although Florida has had the 
Florida Uniform Land Sales Prac- 
tice Law (the “Act’’) since 1963, 
it was not until October 1, 1973, 
that environmental requirements 
were added to the Act.4 Chapter 
73-348 added paragraphs (4) and 
(5) to Section 478.121, and para- 
graph (4) to Section 478.25.5 Sec- 
tion 478.121(4) requires that be- 
fore a subdivider can obtain an 
order registering his lands, he 
must furnish satisfactory evi- 
dence that he has obtained all the 
permits required by Chapter 253 
concerning the Trustees of the In- 
ternal Improvement Trust Fund.® 
Paragraph (5) of Section 478.121 
has similar requirements, inas- 
much as it requires obtaining cer- 
tifications under the Federal 
Water Pollution Control Act of 
1972, (Public Law 92-500) prior to 
registering one’s lands.? Both of 
these paragraphs state clearly that 
the subdivider must show that he 
has obtained the permits required 


Guy S. Emerich and James E. Moore III 
are partners in the Punta Gorda firm of 
Farr, Farr, Haymans, Moseley and Odom. 
They write this column on behalf of the 
Environmental Law Committee, Arthur L. 
Harper, Jr., chairman; Robert M. Rhodes, 
editor. 


VOLUME 49, NUMBER 9 


NOVEMBER 1975 


by Chapter 253 or the certification 
required by the Federal Water 
Pollution Act. 

The unequivocal requirements 
of Sections 478.121(4) and (5) re- 
quiring the obtaining of permits 
and certifications are modified in 
the Act by paragraph (4) of Section 
478.25.8 Apparently 478.25(4) was 
placed in the Act to accommodate 
the situation where the sub- 
divider had not yet obtained the 
required permits or certifications, 
and in fact, could not obtain a de- 
finite answer from the particular 
agency as to whether or not he 
would get the permit. The result 
was that the developer could not 
register lands even though he had 
applied for the necessary permits. 
Section 478.25(4) attempted to 
face that problem by making ex- 
ceptions to Section 478.121(4) and 
(5). Under 478.25(4), a subdivider 
did not have to obtain the 253 
permits or Public Law 92-500 cer- 
tifications in order to register 
lands if:® 

1. He has applied for the neces- 
sary permits or certifications and 

2. The agency with permitting 
authority has failed within 120 
days of the filing of the applica- 
tion either to issue the permit or 
certification, or deny it, and in de- 
nying it, set forth in writing the 
regulations and criteria used to 
evaluate the application, the 
reasons for denial and what action 
the subdivider must take in order 
to obtain the permit or certifica- 
tion. If the subdivider met the 
above criteria then the Land Sales 
Board was required to enter its 


EMERICH MOORE 


order registering the lands.?° Al- 
though 478.25(4) attempted to aid 
the subdivider who was having 
difficulty obtaining his permits, it 
actually added a burden not con- 
templated by 478.121(4) and (5). 
Section 478.25(4) called for the is- 
suance of the order registering the 
subdivider’s land when:"! 

The applicant submits evidence that he 
has applied for the permits required by 
Chapter 253 and the certifications re- 
quired by 403 (emphasis added), the Fed- 
eral Water Pollution Control Act (Public 
Law 91-500 (sp.) ), and the administrative 
rules and regulations of the Department 
of Pollution Control, (emphasis 


added)... . 


The difficulty was that the addi- 
tional language concerning 403 
and the administrative rules and 
regulations of the Department of 
Pollution Control (DPC) encour- 
aged the DPC to require the sub- 
divider to show proof that he had 
obtained all permits required by 
Chapter 403.12 The result was that 
the subdivider was required to 
submit, for example, drainage 
plans plus other data for review as 
to whether a permit would have to 
be obtained from the Department 
of Pollution Control under Chap- 
ter 403. This was beyond the re- 
quirements of Section 478.121(4) 
and (5) which had only required 
such permits under Chapter 253 
and certifications under Public 
Law 92-500. Realizing the prob- 
lem that had been created, the 
Florida Legislature, in 1974, 
amended Section 478.25(4) to 
conform the language _ to 


478.121(4) and (5). Section 
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ENVIRONMENTAL LAW 


478.25(4)(a) was amended as 
follows:'% 
The applicant submits evidence that he 
has applied for the permits required by 
Chapter 253 and the certificates required 
by the Federal Water Pollution Control 
Act (Public Law 92-500). 
The amendment appears to have 
corrected the problem and lim- 
ited the requirements once 
again to the permits required by 
253 and the certificates required 
by Public Law 92-500. Practically, 
however, the former Department 
of Pollution Control still required 
the submission of information, 
which would lead one to believe 
that it was still reviewing the ap- 
plication from the standpoint of 
the requirements of chapter 
403.14 

Prior to the passage of the 
Florida Environmental Reorgani- 
zation Act of 1975,45 a subdivider 
would submit an application to 
the Trustees of the Internal Im- 
provement Trust Fund and the 
Department of Pollution Control. 
Since the passage of the Florida 
Environmental Organization Act 
of 1975,'* it now appears that the 
subdivider need only submit a 
single application to the Depart- 


ment of Environmental Regula- 
tion. Although no new procedures 
have been issued by the Vepart- 
ment of Environmental Regula- 
tion concerning Chapter 478, it 
appears that the transfer of per- 
mitting duties by the DPC? and 
the Trustees!*® to the Department 
of Environmental Regulation 
trims the procedure so that only 
one application is necessary in- 
stead of the previous methods of 
two separate applications. In view 
of section five of the Florida En- 
vironmental Reorganization Act 
of 1975, it is not yet clear whether 
the application will be handled at 
the district center level or at the 
level of the Division of Environ- 
mental Permitting.’® 


Federal Considerations 


The Interstate Land Sales Full 
Disclosure Act became effective 
April 28,1969.2° Presently, the 
only environmental considera- 
tions are found in HUD’s Office of 
Interstate Land Sales Registration 
(OILSR) Rules and Regulations, 
which require a developer to 
identify all governmental agen- 
cies that have authority to regu- 
late or issue permits or licenses 
that may have a material effect on 
the development of the land, and 
improvements thereto, including 


whether any Environmental Pro- 
tection Agencies, environmental 
impact statements, Corps of En- 
gineers, water resources boards, 
pollution control boards, river 
basin commissions, conservation 
agencies or similar entities’ per- 
mits or approvals are required.?! 
However, the National Environ- 
mental Policy Act of 1969, 
(“NEPA”)?2 requires that an en- 
vironmental impact statement be 
included in every legislative 
proposal and “other major federal 
actions significantly affecting the 
quality of the human 
environment.” 

Since the effective date of 
NEPA, HUD has taken the posi- 
tion that the approval of a registra- 
tion statement by OILSR is not a 
major federal action and therefore 
an environmental impact state- 
ment is not required.”4 

HUD’s position was challenged 
in The Scenic Rivers Association 
of Oklahoma et al., v. James T. 
Lynn, et al.2> When plaintiffs de- 
manded that HUD prepare an en- 
vironmental impact statement be- 
fore approving the developer’s 
statement of record and property 
report, HUD refused.”* The dis- 
trict court held that “where a fed- 
eral license or permit is involved 
or where Congress possesses and 
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has used its plenary power of reg- 
ulation under the Interstate 
Commerce Clause or other Con- 
stitutional authority, federal ap- 
proval constitutes major federal 
action. The approval of a filing 
under the Interstate Land Sales 
Act is in the nature of a federal 
license or permit... .’’?7 The 
court restrained HUD and OILSR 
from approving the filing of the 
developer until an environmental 
impact study had been prepared 
and a public hearing held. 

On appeal, the United States 
Circuit Court of Appeals for the 
Tenth Circuit upheld the decision 
of the district court with the ex- 
ception that it reversed the lower 
court’s decision that a public hear- 
ing was required.?® 

It appears that HUD will appeal 
the decision.”® If it is upheld, a 
developer may expect a consider- 
able delay before obtaining ap- 
proval of its statement of record 
and property report from OILSR. 
If the decision is interpreted as 
being applicable to all OILSR fil- 
ings, the agency presently has no 
rules or regulations relating to the 
filing of an environmental impact 
statement, and procedures would 
have to be adopted providing fora 
minimum time requirement for 
approval in addition to the pres- 
ent 30-day period. Perhaps the 
longer NEPA minimum standard 
of 75 days before approval could 
be adopted. An alternative would 
be a rule change permitting a de- 
veloper to file with the federal 
agencies a notice of intent to re- 
gister, accompanied by a draft en- 
vironmental impact statement 
months before the actual registra- 
tion is submitted. Even with a 
change in the minimum time re- 
quired for approval, the de- 


veloper would have a considera- 
ble wait for the environmental 
impact statement to clear the vari- 
ous federal agencies. In any case, 
it is clear that no matter the proce- 
dure used, a developer will face a 
much longer lead-time before a 
product is ready for the market.O 


FOOTNOTES 

1 Fla. Stat. § 478 (1973). 

215 U.S.C. §§ 1701, et seq. 

3 Fla. Laws, 1963, Ch. 63-129. 

4 Fla. Laws, 1973, Ch. 73-348. 

51d. 

6 Fla. Stat. § 253 (1973). 

7 Federal Water Pollution Control Act, 
33 U.S.C. §§ 1151, et seq. 

8 Fla. Stat. § 478.25(4) (1973). The Re- 
gistration Statement requires the applicant 
to indicate whether the lands are subject to 
permits under chapters 253 and 403 and 
the Federal Water Pollution Control Act. 

9 

™ Id.(4)(a). 

12 See Notice by Peter B. Baljet, execu- 
tive director of the Department of Pollu- 
tion Control, dated October 1, 1973, and 
revised November 20, 1973. 

13 Fla. Stat. § 478.25(4)(a) (Supp. 1974). 

14 See Notice by Peter B. Baljet, execu- 
tive director of the Department of Pollu- 
tion Control, dated September 26, 1974. 
Despite the revision of § 478.25(4)(a) the 
Land Sales Board still requires the appli- 
cant to show whether he must obtain a 
permit or certificate under Chapter 403. 
See footnote 8 supra. 

15 Fla. Laws, 1975, Ch. 75-22. 

16 Td. 

§ 8. 

187d. § 10. 

191d. § 5. 

20 15 U.S.C. § 1701 et seq. 

21 24 C.F.R. 1710.105 IV (D)(8). 

22 42 U.S.C. § 4331 et. seq. 

32 42 U.S.C. § 4332. 

24 See The Scenic Rivers Association of 
Oklahoma, et al. v. James T. Lynn, Secre- 
tary of Housing and Urban Development, 
et al., 382 F. Supp. 69, 75 (E.D. Okla. 
1974). 

25 Id. at 73; a developer, Flint Ridge De- 
velopment Co., filed a statement of record 
with OILSR. The company proposed to 
sell, through an interstate offering, 3,000 
lots in an Illinois River Basin project con- 
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sisting of 7,000 acres. Each home built in 
the development would require indi- 
vidual water wells and septic tanks. 

267d. The suit was filed on April 24, 
1974. HUD approved the registration on 
May 2, 1974. HUD’s position was based 
upon Natural Resources, Inc. v. Grant, 341 
F. Supp. 356 (E.D.N.C., 1972), in which a 
major federal action was determined to in- 
clude federal planning, participation in 
funding or benefit from a project. Plaintiffs 
based their position upon Scientist Insti- 
tute for Public Information, Inc. v. A.E.C., 
481 F. 2d 1079, (C.A.D.C. Cir. 1973) which 
held that a major federal action contem- 
plated by NEPA included federal actions 
taken as a result of an agency decision 
which permits an action by other parties 
which will affect the quality of the human 
environment. 

27 Id. at 75. 

28 The Scenic Rivers Association of Ok- 
lahomaetal. v. James T. Lynn, Secretary of 
Housing and Urban Development, et al., 
No. 74-131-C, (U.S.C.A., 10th Cir., July 30, 
1975). 

29 The author has learned from OILSR 
that it will appeal and that it considers the 
Scenic Rivers case as applicable only to the 
developer, Flint Ridge Development Co. 
If the circuit court of appeals’ decision is 
upheld on appeal, the case would not be 
construed by HUD or OILSR as requiring 
an environmental impact statement from 
every registrant. However, suit was filed 
June 23, 1975, (Colorado Public Interest 
Research Group, Inc. v. Carlaisle Hills, 
File No. 75-672, D. Ct. Col.) in which the 
plaintiff is demanding a judgment forcing 
OILSR to amend its regulations to require 
an environmental impact statement as re- 
quired by NEPA and to establish proce- 
dures for same. 


Quarterback 
Your Own Team! 


You call the signals. Select 
your game plan from our 
Brochure of quality corporate 
kits. 


For the finest in merchan- 
dise and service —throw a 
pass to your future — ask for 
our Brochure, and join a win- 
ning team. Write or phone 
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Dont send 


the government 
money youre 
keep! 


Deduct up to $1,500 from your 1975 federal 
income tax return through the Florida Bar’s new 
individual Retirement Account (IRA)! 

As an employee or self-employed person not covered by a pension 
or profit-sharing plan, you can set aside up to 15% of your earned 


income (to a maximum of $1,500) each year in an Individual 
Retirement Account. 


Deposits are tax-deductible. Earnings accumulate tax-free. 
Deposits must be made by December 31st each year. 

Start your Individual Retirement Account — and 

your tax savings — now! Write or call for 

more information today! 


Poe &Associates, Inc. 
Florida Bar Insurance Plans Administrators 
PO. Box 1348 / Tampa, Florida 33601 
813/228-7361 


Florida Bar Insurance Plans Administrators 
Poe & Associates, Inc. 

P.O. Box 1348 

Tampa, FL 33601 


| want to know more about the Florida Bar's new Individual 
Retirement Account. 


Name 


Address 


City 
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Filing of Doctor’s Report 


Sets Time of Maximum Medical Improvement 


SLEPIN 


In Hale v. G & H Contracting 
and Engineering Co., IRC Order 
2-2688 (August 21, 1974), cert. 
den., the IRC stressed the “‘self- 
executing’ character of our 
Workmen’s Compensation Law 
and denied that injured em- 
ployees had a right to file a claim 
while the employer and carrier 
were executing the law. Florida 
Tile-Sikes Corp. v. Roberts, IRC 
Order 2-2750 (April 2, 1975) rein- 
forced the carrier’s executory ob- 
ligations and the would-be claim- 
ants’ concomitant incapacity to 
file a claim (See Fla. B.J. June 
1975, pp. 328-329.) 

Now the other shoe has drop- 
ped, although we may wonder 
whether this leaves us on a sure 
jurisprudential footing. 

In Lehigh Portland Cement Co. 
v. Branch, So. 2d (July 
16, 1975), Case No. 46,433, DLS 
4-2696, the Supreme Court effec- 
tively holds that the executory 
duties of the employer/carrier do 
not include ascertaining when a 
claimant is released from treat- 
ment or has attained maximum 
medical improvement or has 
completed the healing process. 
The court has held that even 
though a claim has been filed on 
behalf of the injured employee 
and more than a month passes 
after the treating physician has re- 
leased the employee as having at- 
tained maximum medical im- 
provement, maximum medical 
improvement shall not actually 
have been attained until the doc- 
tor reports that fact to the 
employer/carrier. The latter has 
21 days to accept the doctor’s rat- 
ing without incurring liability for 


Stephen Marc Slepin writes this column 
on behalf of the Workmen's Compensation 
Section, which he serves as chairman. He 


is a partner in Kaplan, Schwartz & Slepin. 


with offices in Miami and Tallahassee. 
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attorney’s fees. Chief Justice Ad- 
kins dissented without opinion. 

In Lehigh Portland Cement Co. 
v. Branch, the employee was in- 
jured September 28, 1972, and 
filed a claim on December 13, 
1972. (T. 58) Medical and tempor- 
ary benefits were provided, and 
the treating doctor examined the 
employee on June 13, 1973, find- 
ing no further treatment to be war- 
ranted. But the employer/carrier 
was not notified of this—nor 
did they seek to ascertain this— 
until July 27, 1973. The 
employer/carrier then voluntarily 
began payment of benefits on Au- 
gust 6, 1973. The judge of indus- 
trial claims approved the rating 
picked up by the employer/carrier 
on August 6 and denied attorney’s 
fees. 

On appeal, the IRC reversed 
and, implicitly holding the 
employer/carrier’s feet to the fire 
sparked by its decisions in Hale 
and Florida Tile, opined that the 
employer/carrier could not shirk 
their responsibilities by passively 
waiting—endlessly or for 60 days 
or for 47 days—upon a doctor’s re- 
port of maximum medical im- 
provement. The IRC relied, inter 
alia, on Thomas v. Lindsley 
Lumber, IRC Order 2-2306 (Feb. 
9, 1973), which the Supreme 
Court approved by denial of cer- 
tiorari. 

Inaction by one charged with 
executory duties is, thus, pros- 
cribed conduct; i.e., a delin- 
quency entailing a penalty in the 
form of attorney’s fees. 

The Supreme Court of Florida, 
in an opinion written by Mr. Jus- 
tice England, held that notice of a 
claim was not given until July 27, 
1973, “when the physician dic- 
tated his report and arrived at his 
rating.” 

The court has now held effec- 
tively that maximum medical im- 


provement is not a factual but a 
“notice” question, defined not by 
actual attainment but by repor- 
tage of it at some later date. 

Analogously, if a doctor re- 
leases an employee upon exami- 
nation of June 13, issues no report, 
but on the following January 21 
testifies at a final hearing to the 
June 13 prior release, then max- 
imum medical improvement 
(MMI) would be January 
21—which is obviously at war 
with every operative principle of 
Chapter 440, Florida Statutes, and 
the decisions thereon. 

Cf., Jones Construction Co. v. 
Bottoms, IRC Order 2-2794 (May 
22, 1975), rightly holds that the 
date of hearing bears no rational 
relationship to the completion of 
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WORKMEN’S COMPENSATION NEWS 


the healing process. What more 
rational relationship, we might 
ask, does transmission of a 
doctor’s tardy report bear to the 
actual attainment of the maximum 
medical improvement? Does a 
doctor’s revelation of his earlier 
unconfessed rating constitute the 


fact of maximum medical im- 
provement as the court has now 
operationally held? 


Too, the Supreme Court vap- 
orized, it seems, the claim of De- 
cember 13, 1972, and held that the 
doctor’s report of July 27, 1973, 


or related problems 


MEDFIELD CENTER 


. Offering specialized treatment programs for 
individuals displaying psychological, emotional, 


. Fully accredited by the Joint Commission on 
Accreditation of Hospitals 


. Medicare and Champus approved 


. Complete medicolegal evaluations and reports 


Theodore Machler, M.D. 
Medical Director 


Medical Staff Psychiatrists 
John Mann, M.D. 
Alfred Fireman, M.D. 
Paul Heim, M.D. 
Ronald White, M.D. 


For further information, contact: 
Mirabel Rute, Administrator 
12891 Seminole Boulevard 

Largo, Florida 33540 
(813) 581-8757 


a private psychiatric facility 


constituted a claim. This is a novel 
concept and may be a two-edged 
sword where: or if 
employer/carriers are faced with 
their ownacts being denominated 
claims (e.g., reports of injury, de- 
positions, letters, etc.). 

In Lehigh Portland Cement, the 
Supreme Court held that no 
attorney's fees were warranted 
—although the employer/carrier 
did not pay until 8 months 
after the claim had been filed and 
for more than 47 days or so after 
the claimant reached maximum 
medical improvement. The court 
cited to a decision of questionable 
applicability which involved a 
claim satisfied nine days after fil- 
ing. 

See also, Medders v. Scott, Phil- 
lips & Wine, IRC Order 2-2523 
(S). 

It may be premature to say that 
the claimants’ bar of this state has 
been given its walking papers by 
these decisions, or whether, as is 
common in human affairs, confu- 
sion has reigned and sweptall be- 
fore it. 

Yet, as Henry David Thoreau 
sagaciously observed: Some cir- 
cumstantial evidence is fairly 
good, as when you find a trout in 
your morning milk! —or certain 
decisions attended by a Depart- 
ment of Commerce “Facts For 
Employees,” §9, reading: 

(Q) If my employer refuses to 
pay my claim, what do I do? 

(A) Though this only happens in 
approximately six percent of all 
workmen’s compensation cases, 
you may file a claim and request a 
hearing before a judge of indus- 
trial claims. You then have a right 
to be represented by an attorney. 

Administrative error or 
prophecy? 

Whatever one’s brief, however, 
it may safely be ventured in re- 
spect of the text of Lehigh Port- 
land Cement, as Professor Ernest 
Barker said of certain ideologies 
in 1938: 

Doctrines are not everything; and it is easy 
to magnify their influence. They matter, 
and they matter profoundly; but their 


translation into effect, and their actual 
achievement, also matter. 0 
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News and Notes 


CONTRIBUTION TO THE FLORIDA BAR 
CENTER CAMPAIGN ... At the General 
Meeting of Bar Committees in Orlando on Sep- 
tember 18 The Fund made its initial contribu- 
tion to the campaign for The Florida Bar Center. 
The Fund has pledged a total of up to $15,000 to 
be donated over a period of five years to match 
the contributions of those members of The 
Florida Bar who did not contribute in the first 
building campaign and who had not contributed 
in the present campaign prior to the date of the 
1975 Bar convention. The Fund’s check was pre- 
sented by Trustees’ Chairman William A. Ough- 
terson to President J. Rex Farrior, Jr., 
President-elect Edward J. Atkins and Executive 
Director Marshall R. Cassedy. 


MEETING OF ABA COMMITTEE AT FUND 
HEADQUARTERS ... . The Fund was host to 
the LTGF Committee of the American Bar As- 
sociation which met at Fund headquarters in 
Orlando on October 24-25. The visit included a 
tour of the headquarters building, a viewing of 
the several departments of The Fund and 
Lawyers’ Title Services, Inc., in operation and a 
demonstration of the central processing of title 
information from the branch plants in other 
counties in the electronic data processing 
center. Included in the committee’s delibera- 
tions were matters affecting the Fund movement 
in the several states, the progress of the National 
Fund, and the role of the lawyer in residential 
real estate transactions. Members of the commit- 
tee are Cecil E. Burney, Texas, Charles C. Ches- 
nut, Oklahoma, Wilford W. Kirton, Jr., Utah, 
Ward F. McDonald, Illinois, John G. Satter, Jr., 
Illinois, and Wesley M. Walker, South Carolina. 
The chairman is Judge C. Clyde Atkins of 
Miami, a former Fund trustee. 


THE YOUNG FUND LAWYER ... Publication 
of the October 1975 issue of the newly expanded 
Young Lawyers Newsletter includes the initial 
article of what will be a regular feature column 
entitled “The Young Fund Lawyer.” Prepared 
by The Fund staff, the feature’s goal is to inform 
the 11,000 readers who are members of the 
Young Lawyers Section of The Florida Bar about 
the nature and programs of The Fund and 
Lawyers’ Title Services, Inc. Many members of 
the senior bar will recall that in 1947 when The 
Fund was founded the then Junior Bar Section 
was the first segment of the state bar association 
to endorse the unprecedented Fund plan and 
the section promoted the idea as its chief project. 
Fund staff attorney and section member, Walter 


Lawyers’ Title Guaranty Fund 


R. Beales III, is serving as a member of the 
editorial staff of the Newsletter. 


TITLE NOTE BY A FUND ATTORNEY... 
“Abstracter’s Liability” 

The principal case in Florida on abstracter’s 
liability is Sickler v. Indian River Abstract & 
Guaranty Co., 195 So. 195 (Fla. 1940), which 
held that an abstracter’s liability is limited to 
those with whom there is privity of contract. 
Only one state, Michigan, appears to have aban- 
doned the privity requirement in favor of a 
foreseeability test. Williams v. Polgar, 215 N.W. 
2d 149 (Mich. 1973). 

In the recent case of Chelsea Title and Guar. 
Co. v. Louis Briggs Const., Inc., 315 So. 2d 229, 
(Ist D.C.A. Fla. 1975), the seller ordered the 
abstract, and the buyer, who was an attorney, 
picked it up and paid for it. The buyer was, 
however, reimbursed by the seller for the ab- 
stract. After closing it developed that the abstract 
had omitted a prior $10,000 mortgage. The buyer 
sued the abstract company for this omission and 
the abstract company raised as a defense lack of 
privity between it and the buyer. The trial court 
awarded summary judgment for the buyer, hold- 
ing that the privity requirement of the Sickler 
case had been overruled by A. R. Moyer, Inc. v. 
Graham, 285 So. 2d 397 (Fla. 1973). The 
Graham case found that an architect-engineer 
could be liable to a general contractor in the 
absence of direct privity. 

The appellate court found it unnecessary to 
consider whether the Graham case had over- 
ruled the privity requirement of the Sickler case, 
affirming the summary judgment instead on the 
grounds that there was privity between the 
buyer and the abstracter. The court found it im- 
material that the buyer had not ordered the ab- 
stract and was reimbursed for it by the seller, 
laying emphasis instead on the fact that the ab- 
stracter would not part with its product until paid 
for by the buyer. 


It is hard to reconcile the court's finding of 
privity between the abstracter and the buyer 
with its statement that the “[abstracter] did not 
know that persons other than [the seller] would 
use the abstract.” 

The case would appear to be of little value toa 
buyer under the normal circumstances where 
the abstract is not paid for until after closing out 
of funds debited to the seller as part of his ex- 
pense. 


By staff of Lawyers’ Title Guaranty Fund, Inc. 
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THE BAR VENDOR 


The following materials published by The Florida Bar are 
listed on this order form with accompanying prices. 


Public Affairs Department Pamphlets $.03 each 
$3.00/100 
$11.00/500 


Have You Made A Will? 

How Much Do Lawyers Charge? 

Meet Your Lawyer 

So You're Going to Buy a Home? 

For Men About to Enter the Armed Services 


So You're Going to Be a Witness 
The Client Security Fund 
Nine Pamphlet Rack 
Twelve Pamphlet Rack 


$17.00 
$19.00 


Handbook for Jurors 

What to Do in Case of an Automobile Accident (also 
panish version 

Que Hacer en Case de un Accidente de Trafico) 
Above pamphlets are $.05 each, $5.00/100, $18.25/500 


Newsman’s Handbook..... . $5.00. 

| A guide for reporters to help them clearly and accurately 
i report law-related information, including, glossaries of legal, 
| broadcast and print journalism terms. 


| Rules of Procedure Copies 


| —__ Florida Appellate Rules (As Amended to July 18, 
1973) 


$2.00 
Florida Rules of Civil Procedure (Effective January 


i 1, 1973) 
& 
I Summary Procedure Rules (Effective Feburary 1, 1973) 
1.50 
Florida Rules of Criminal Procedure (Effective Feb- 
| ruary 1, 1973) 
1.00 


I Rules of Probate and Guardianship Procedure 

| (Effective February 1, 1973) 

| 1.00 
Transition Rule 11, Florida Rules of Juvenile Proce- 


dure 
| (Effective after 11:59 p.m. January 1, 1973) 
1.00 


I Florida Bar Journal and News 


Extra directory copy $6.00 to lawyers, law students. 
| All Bar members receive the Journal and News monthly, and 
' the directory issue each September. 


I Continuing Legal Education Textbooks 


Available Practice Manuals and Course Handbooks 
i for Members of The Florida Bar Only 


$17.00 


Florida Civil Trial Practice (2nd Ed. 1970) 


Florida Law Office Management & Economics 


30.00 


Florida Eminent Domain Practice and Procedure { 
(2d Ed. 1970) 


25.00 § 
___._ Florida Real Property Practice | (2d Ed. 1971) ‘ 
35.00 
______ Products Liability in Florida (1972) j 
25.00 § 
—____ Florida Civil Procedure Rules (2d Ed. 1972) i 
25.00 
______ Constitutional Litigation in Florida (1973) l 
25.00 


Environmental Regulation and Litigation in Florida I 
(1974) 


25.00 


Florida Standard Jury Instructions (negligence; with 
1974 and 1975 supplements) 


15.00 
1974 and 1975 Supplements to Standard Jury In- i 
structions (negligence) 


5.00 | 

____.. Florida Criminal Rules and Practice (1974) I 

25.00 
—___ Florida and Federal Securities Regulation (1975) i 

30.00 
Florida Workmen's Compensation Practice (2d Ed. 
1975) 

30.00 | 
___.- Florida Civil Practice Before Trial (8d Ed. 1975) 

30.00 I 
____.__ Florida Real Property Practice II (2d Ed. 1975) ' 

35.00 J 


Lawyer Information Services 


The Florida Bar and the Florida Association of Realtors. 

Sets of five with carbons inserted 

50 sets including tax and postage. .. ..$10.92 

Pads of 50—$3.12 (for pads, please add the following I 
shipping charges: 1 pad—50 cents; 2-9 pads—$1.00; 10 or | 
more—no shipping charge) 


Contracts for sale and purchase jointly approved by | 


Appellate Opinions—A copy of any appellate opin- 5 
ion of a Florida court is available for $3.00 


Sections and Committees 


Coastal Boundaries—Lawyer/Land Surveyor Semi- 1 
nar 1975, $5.00 
1974 Public Employment Labor Relations Forum, | 


$5.00 

—__ Pension Reform 1974 (sponsored by Tax Section), i 
$5.00 

—______ Transcript of Condominium Seminar 1974, $5.00 
—____—_ Tax Seminar Transcript Mar. 1, 1974, $5.00 i 
____._ Criminal Law Seminar, state and federal, $5.00 i 
Name 
Address i 
City State Zip i 


Please enclose with this page indicating your order a check | 
inthe proper amount to The Florida Bar, Tallahassee 32304. ! 
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Salvation 
For Overworked 


Eight Great Economic Presentations 
Now Available On Video Or Audio Cassettes! 


Outstanding attorneys present an entertaining and practical 10% hours on the economics of running a law 
practice. Now available for those unable to attend the original January, 1975 Seminar in Tampa. Video tapes 
play through any ordinary TV set. Order all eight video or audio tapes now! 


CHECK EACH TAPE DESIRED AND SEND COUPON WITH REMITTANCE TO: 
LAWYER INFORMATION SERVICES, THE FLORIDA BAR, Tallahassee, Florida 32304 
1. Breakthroughs in Ordinary Office Supplies - Samuel 5. Romancing Fees Into the Twentieth Century - Revised 
S. Smith - Smith, Mandler, Smith, Parker & Werner, P.A., Oo - J. Harris Morgan - Morgan & Crouch, Greenville, Texas 


am 6. Six Systems to Let You Organize Your Work, Your 
2. How to Con Your Partners Into Being More Efficient Files and Your Time and Reduce the Risk of Malpractice 
0 - Also by Samuel S. Smith CO - Also by J. Harris Morgan : 


oO 3. How to’Do Twice the Work in Half the Time - Kline D. 7. Law Office Computer - The First 116 Days - Clayton 


Strong, PhD. - Strong, Poelman & Fox, Salt Lake City B. Burton - Fox, Burton, George, Loeffler & Hawworth, P.A., 
4. Organizing the Confusion and Having the Right Per- 
son Run It - Also by Kline D. Strong 8. The Use of a Robot In the Law Office (Word Process- 
ing) - Bernard Sternin, Chairman, ABA Committee on Word 
Processing 


COLOR VIDEO TAPES 

Price depends on length—#1, 4, 6, 7—$85 ea.; #2, 3, 8—$125 ea.; #5—$150 

Package of 8 video lectures—$650 

AUDIO TAPES 

Each lecture—$12 

Package of 8 audio lectures—$85 

PLEASE SEND TAPES MARKED ABOVE OR [ | VIDEO PACKAGE OR[ |] AUDIO PACKAGE 
TOTAL FOR TAPES $___ PLUS 4% SALES TAX TOTAL $ 


Rental information available on request 


NAME 


ADDRESS CITY/STATE/ZIP 
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CALENDAR EVENTS 


November 20—CLE Course on new Probate Code, Holiday Inn, Palm Beach; 
Holiday Inn, Lakeland. 


November 21—CLE Course on new Probate Code, Holiday Inn, Palm Beach; 
Caribbean Gulf, Clearwater. 


December 4 or 5—CLE Course on new Probate Code, Holiday Inn Lido, 
Sarasota; Everglades Hotel, Miami. 


December 5-6—Second Annual Baron de Hirsch Meyer Lecture Series, 
School of Law, University of Miami. 


December 11—CLE Course on new Probate Code, Holiday Inn Oceanside, Ft. 
Lauderdale; Kahler Plaza Inn, Orlando. 


December 12—CLE Course on new Probate Code, Holiday Inn Oceanside, Ft. 
Lauderdale; Downtown Holiday Inn, Tampa. 


December 18—CLE Course on new Probate Code, Hilton, Gainesville; Bay 
Point Country Club, Panama City. 


December 19—CLE Course on new Probate Code, Hilton, Jacksonville; FSU 
College of Law, Tallahassee. 


January 5-9—Institute on Estate Planning by University of Miami Law Center, 
Americana Hotel, Bal Harbour. 


January 9—CLE Course on new Corporation Law, FSU College of Law, Tal- 
lahassee; Sheraton Inn, Ft. Myers. 


January 9-10—Law Revision Council, Holiday Inn, Cypress Street, Tampa. 


January 15—CLE Course on new Corporation Law, Kahler Plaza Inn, Orlando; 
Holiday Inn, Palm Beach. 


January 15-17—Board of Governors Meeting, The Florida Bar, Tallahassee. 


January 16—CLE Course on new Corporation Law, Holiday Inn, Tampa; Holi- 
day Inn Oceanside, Ft. Lauderdale. 


January 22—CLE Course on new Corporation Law, Everglades Hotel, Miami; 
Holiday Inn of Gulf Breeze, Pensacola. 


February 12-18—ABA Midyear Meeting, Philadelphia, Pa. 


February 25-28—Eighth Medical Institute for Attorneys—injuries to the Nerv- 
ous System, Americana Hotel, Bal Harbour. 


March 11-13—Board of Governors Meeting, The Florida Bar, Sea Island, 
Georgia. 


March 11-13—Second Annual Seminar, American Title Policy-Writing Attor- 
neys, Bal Harbour. 


March 11-13—Twelfth Annual Assembly, Lawyers’ Title Guaranty Fund, 
Sheraton-Towers Hotel, Orlando. 


June 9-12—26th Annual Convention, The Florida Bar, Walt Disney World. 
August 5-12—ABA Annual Meeting, Atlanta, Ga. 


THE FLORIDA BAR JOURNAL 


7 
4 
552 


PEACE MINDAND 


The very essence of home ownership is the peace of mind and sense of security which arises therefrom. Lacking this, one of the basic elements of 
satisfaction is lost to the homeowner. 

Realization of this fact has led more and more Realtors to recommend land title insurance to their clients, and caused these same clients to desire 
it and order it attended to. 

Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by relying upon his Realtor and his attorney to handle 
the details of such transactions, and instructing them to obtain for him a land title insurance policy as the final protection of his ownership. 


Alachua County 
ALACHUA COUNTY ABSTRACT CO. 
Gainesville, Florida 
Bay County 
BAY COUNTY LAND & ABSTRACT 
CO., INC. 
Panama City, Florida 


Bradford County 


BRADFORD COUNTY ABSTRACT CO. 


Starke, Florida 


Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Melbourne, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Merritt Island, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLE 
co. 
Fort Lauderdale, Florida 
POMPANO BEACH BRANCH 
HOLLYWOOD BRANCH 


Charlotte County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Citrus County 
CITRUS TITLE CO. 
Inverness, Florida . 


Clay County 
GREEN COVE SPRINGS ABSTRACT 
& TITLE INS. CO. 
Green Cove Springs, Florida 


Calhoun County 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 


Collier County 
HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 


SECURITY TITLE & ABSTRACT, INC. 


Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABSTRACT CO. 
Miami, Florida 


DADE-BROWARD TITLE CO. 
Miami, Florida 
FLORIDA-SOUTHEAST TITLE 

INSURANCE AGENCY 
Miami, Florida 


Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Escambia County 
PENSACOLA TITLE CO. 
Pensacola, Florida 


ler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Title & Trust Company of Florida Agencies 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hendry County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Myers, Florida 
HENDRY COUNTY TITLE & AB- 
STRACT CO. 
Labelle, Florida 


Hillsborough County 
ABSTRACT & TITLE CO. OF 
HILLSBOROUGH CO., INC. 
Tampa, Florida 


Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
WEST FLORIDA TITLE CO., INC. 
Milton, Florida 
FT. WALTON BEACH BRANCH 


Indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jefferson County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Leon County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Levy County 
LEVY ABSTRACT & TITLE CO. 
Bronson, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 
Cape Coral Branch 
CAPE CORAL TITLE CO. 
Cape Coral, Florida 


Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
SMITH ABSTRACT & TITLE CO. 
Madison, Florida 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin County 
FLORIDA ABSTRACT & TITLE INS. 
co. 

Stuart, Florida 


Nassau County 
FLORIDA ABSTRACT & TITLE INS. 
co. 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON ABSTRACT & TITLE 
INS. CO. 
Ft. Walton Beach, Florida 


SECURITY TITLE & ABSTRACT, INC. 
Ft. Walton Beach, Florida 


WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 


Paim Beach County 
PALM BEACH ABSTRACT & TITLE 
co. 
West Paim Beach, Florida 


Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 
WEST PASCO TITLE & ABSTRACT 
co. 
New Port Richey, Florida 


Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 
COMMERCIAL ABSTRACT & TITLE 
St. Petersburg, Florida 


Polk County 
POLK COUNTY ABSTRACT CO. 
Bartow, Florida 


Putnam County 
PALATKA ABSTRACT & TITLE 
GUARANTY, INC. 
Palatka, Florida 


Santa Rosa County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


St. Johns County 
ST. JOHNS COUNTY ABSTRACT CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 


Sarasota County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 


Virgin islands 
FIRST TITLE, TRUST & ABSTRACT 
co. 

St. Croix, U.S. Virgin islands 


Volusia County 
HALIFAX TITLE CO. 
Daytona Beach, Florida 


Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Walton County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 
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You want expert research in themost # ~ ; *\ We will provide you with an office mem- 
efficient manner available. Our toll- orandum, arguments for an appellate or 
free number is just one of several trial brief, an opinion letter, or even a 
factors which enable us to do that : specialized form to suit your partic- 
job for you. ular requirements. 


No matter where you are in Flor- » Expert quality research using the most 
ida, RESEARCH FOR LAWYERS efficient means available . . . our ex- 
is just a toll-free call away. Your re- @ : ' £@ perience makes it work for you. What- 
search problem does not need to be \ Ne " ; ever your needs, put our toll-free num- 
delayed in your office any longer s i ber to work for you today. 

than the time it takes to dial our num- . More than ever, your finest legal research 
ber. When you call, recording equipment organization is right here in Florida . . . 

is available to tape your case directly, so work 

can begin at once. You don’t need to worry 

about delays in formulation, dictation and 

transcription. Our secretary is your secretary. 


Expertise and thoroughness are essential to a ‘ 

quality research product. Our Florida-trained RESEARCH 
researchers work with the most modern and so- 

phisticated research tools available. Moreover, La 

you have continuing personal supervision over : 

your researcher as he works. In this way you fo r awyers 
retain complete control over the direction and 


results of your research. RESEARCH FOR 
LAWYERS is truly your specialized “on call” 


research consultant. EE 
As the oldest and most experienced legal re- “a (SOO) 342 » 6862 


search firm in Florida we have the background Yar Box 13777 Gainesville, Florida 32604 
to tailor our product to your individual needs. 2, From outside Florida call (904) 377-8300 


Florida Division of 
American Legal Research Corp. 
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